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Case No. D10/18

Profits tax — incorrect return — never failed to submit a return nor pay tax — sections 51C,
70 and 82A of the Inland Revenue Ordinance [Decision in Chinese]

Panel: William M F Wong SC (chairman), Au Hiu Lam Helen and Chan Wan Po Paul.

Date of hearing: 30 April 2018.
Date of decision: 24 August 2018.

The taxpayer was an insurance agent. She stated that most of her commission
income was used to pay kickbacks to mainland agents and entertain clients. She did not
keep an income and expenditure ledger and could only provide some receipts for her
expenses deduction claims. The Assessor accepted that the taxpayer did pay kickbacks for
her commission income but was unable to ascertain the transfers made in the taxpayer’s
mainland bank account were commission kickbacks. With the assistance of and witnessed
by her husband, the taxpayer signed the settlement agreement drafted by the Assessor. The
tax undercharged was $6,861,811. The Commissioner assessed the taxpayer to additional
tax of $3,535,600 which was about 17% of the maximum penalty. The taxpayer alleged
that the investigation team of the Revenue had omissions and over charged her, failed to
negotiate with her to settle the tax issues in good time and called her saying that the
penalty could be reduced to approximately 1.7 million dollars. She never failed to submit
a return nor pay tax.

Held:

1. As the taxpayer did not keep an income and expenditure ledger, the
Assessor could only extrapolate the amount of deduction from materials
provided by the taxpayer and settle the case with her by agreement. The
assessment became final and conclusive by virtue of section 70 of the
IRO. The Board did not have any factual bases to overturn the bases of the
settlement and did not consider the amount of additional tax charged
excessive.

2. The Board agreed that the Revenue did not unduly delay the taxpayer’s
case. The Assessor did call the taxpayer to explore if she would suggest
summarily settling the case by paying a fine. The Board accepted that the
Assessor did stress that as a frontline officer he was only exploring
various possibilities for dealing the case with a fine, the final amount
could only be determined by the Commissioner.

3. Additional Tax Assessment was based on the taxpayer’s failure to provide
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reasonable excuses for submitting incorrect return on personal income and
had nothing to do with the taxpayer failing or being late in submitting the
return.

Appeal dismissed.
Cases referred to:

D52/02, IRBRD, vol 17, 790
D50/09, (2009-10) IRBRD, vol 24, 934
D39/13, (2014-15) IRBRD, vol 29, 201
D7/95, IRBRD, vol 10, 79

D53/88, IRBRD, vol 4, 10

D52/93, IRBRD, vol 8, 372

D124/95, IRBRD, vol 11, 192
D118/02, IRBRD, vol 18, 90

D9/05, (2005-06) IRBRD, vol 20, 272

Appellant in person.
Koo Wing Kin Kenny, Tsang Chiu Kei and Lau Tsz Ki Tommy, for the Commissioner of
Inland Revenue.
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‘... . 1t is the duty of each and every taxpayer in Hong Kong to
inform the Commissioner of their liability to tax and to file true and
correct tax returns.  The system of taxation in Hong Kong is simple
and effective only if taxpayers fulfil their obligations in accordance
with the IRO. The system of low taxation in Hong Kong is
dependent upon an honour system by taxpayers. ...’

=4 @gi—jx:

"E - BAEARRA I FEd h £ A RRF T TP
?ﬁﬁﬂﬁfﬁffzz ° r'”‘ PR A qufzj}/» vl e /7 //’”m;; x 7
b T iy B - /ﬁ/;ﬁﬁ”fr BT AY o B B TR F A R BT A A
TR o )

B =) A :l_il:?fii%\ 03k 51]87‘31?\7%&& Hm H ):Lri_—ég;m?x#ii;%ﬁ
P S RPEG A GRS E S AR RGITRRET B4
LAR LA g ® B OFN TN 3R J R S o bR L b
WML L BT B B3 B R A § itk

T e

Fath A B R % B AT Rt AT

(@)

(b)

b3F 4 $20134 110 145/T*2012/13P§<7fm&}im1‘;;i4}1], A
Fye firhe bl £12710p 8 508 Ak itg M
7:;5 LENTALZ P Y o P34 A2014E 70 220 2250 w
» fidhh 52015£3% 13p K S ETiEE G F A o e A
ST RIIEE SRR c R A B SE R RRERBR D F
»B"l’*¢yﬁs§“frﬂﬁls¢ TR IR AABEEEAFTY R &
PR AR R HET R g R o

%1&1;\

\QRT’“

»ﬁﬁﬂ%;g;\

fmji-ﬂ:‘z’% %2 52016&5 Bofmis 3 P2 A 4 > ¥ TEHR
P AR R EH £52014/15% P E R TG € REE £k
$ro b IAA LS 22016297 {0107 H 2 F M EEr o (B A BT
G OENETEE 3R A hip g o X A2017E20 20p 21k A S
R BB R)

377



(2019-20) VOLUME 34 INLAND REVENUE BOARD OF REVIEW DECISIONS

© FroAIHFLRERARDBHIEIFHHUIFADBE -
AL EE R s et PR R A R g3
P T A TR TR R TRE PR S
EI I I GRS S0 = SRR NN

19. B> 35 4 322015/163 e & RGBT T R0 k3R R £ 2R
Pk 520168117 22p g G ¢ > © B 3R A AR EEAR AL TR fedt b it B
FREGEA 0 AL § e 2015/163k A E e~ 4R i o

20. RArhAZEARERTIFARNZET FI N0 ~

(@ A FARF €32 MR G AR A ITE B
ABF DA ETMLEFEERME A BB FHE B
b4 i % o

(b) 7% % gl % 82A(4) BEE N GRS frid Ao 520178
107 18p #4226 ¢ o B BHREILAHEFATH D H 3™
fol imd 2017117 6P MR EBMB L FA O HFH A 6T
EREeiRfud o B hE L RER A AR f RSN L LR

EE R RAER AN DL HRA R FHASLN R LT

RO FAY FEEREOAEIAL) REOHNTEF A

EARTERT o PRAF P AT TEF e TR RGP TR

TR0 R F BRI R B E BT

\:.

() #Hefiiza20l7#117 7p F T BB FFAL - A
AT EREOANZET A8 RS- B A Y #303,666,9557 0 F
RS WA ARS N BEF MU E T PR ER AR
FI A HER 2 fdy U P A o F A T REER Y RER
Uﬂﬁ’ﬁﬁ@%ﬂﬁ*ﬁi%ﬁﬁﬁ%iﬁ%%%{ﬁ’@ﬂ
FHAFEAR KRS T AV RPN NN L B
ERAPER R PRI FA B ERRRY LR AL R
Fb] % B2ATE 14T 4u iAo

A RAIEETE S
21. EFP Aok ie 0 7 A ©2009/10 % 2015/16?\;%:7&,51 iz gl Mo |
552351446 o b AR R iR W) A ‘Lﬁ’fﬁ% o AR e R 4}3 7,948,646~ > % 4

BB B IR A15% o tE b3 A ¢ AR A LA AR L DA O AR
5 56,861,811 o 4245 A ] ¥ B2A1E > A b LI B T 5 U AL NZ B > T

378



(2019-20) VOLUME 34 INLAND REVENUE BOARD OF REVIEW DECISIONS

20585433 ~(6,861,811~ 1= %) TRt fy £ 3 AT 4o f.303,535,600 % 0 & K F AT A
B APLT% o A AL € X ARG A A RATIFES -

22. L R FBEP O RBFFL AR AOARY LiEl TR
_-
(1) % i® %D53/88, IRBRD, vol 4,107 » T 7| {F /= f Pl 8L 5 -° fic
e ik £1100% :

‘(i) a taxpayer has totally failed to comply with its obligations but
without criminal intent;

(ii) the IRD has had to resort to an investigation or the
preparation of an assets betterment statement or has otherwise
had difficulty in assessing the tax; and

(iii) a taxpayer’s default has persisted for a number of years.’
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(2) %A B %D52/93, IRBRD, vol 8,372¢ » Fx4 B # 2(%12%&):

‘The normal measure of a penalty is 100% of the tax undercharged,
assuming that there are no aggravating or mitigating factors.’
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(3) i %D124/95, IRBRD, vol 11,192% > 7% B 3 2

‘The norm for cases where taxpayers have failed in their obligations
under the Inland Revenue Ordinance is a starting point of 100% of
the amount of tax involved.’

379



(2019-20) VOLUME 34 INLAND REVENUE BOARD OF REVIEW DECISIONS

ﬂ@gg—j\:

f; /if}L £, 7.‘; jjfﬂj}/@ L»’/ }?t' 7{;27@ 1/}9&‘; f)z,;,/( /47\ zZ -
T4k o

(4) % B %D118/02, IRBRD, vol 18,907 - £ f ¢ 5 % & T“’m“ﬁ;fm
SRR RS R - B e R e (3 £ T SR
hip ka0 £ R €A RIET 1L Hole AR 100% 5 A
#H

(a) ,]?\7]?;L& &E*jn ']:i Pm&@ s e 417%%%4 7 [ERTIES 7fJLM“FL
LT hE E gl

() »EFBENEXGITAH LA > 3 RILGEf

“‘}t‘s“

(C) }Mfm‘ FC SR 2 ‘J}l”ﬁ Py {7 fmmji‘ﬁ,’i;'f s JF e (7 miﬁ‘ E o
$ MR RE e R E BT

‘46. This Board has in numerous cases referred to 100% of the tax
involved as the starting point for imposition of additional tax.
Such references are not intended to substitute the proper
approach which is to consider whether the amount of
additional tax is excessive by reference to the amount of tax
undercharged.

47. The cases decided by this Board are not at one as to the
circumstances whereby assessment at 100% is applicable.

48.  One of the earliest statement in relation to assessment at
100% of the tax involved is to be found in D53/88, IRBRD, vol
4, 10. The Board there pointed out that penalty at 100% of
the amount of tax undercharged is appropriate to those cases:

(a) where there has been no criminal intent and the
taxpayer has totally failed in his or its obligations under
the IRO; or

(b) where the Commissioner has had to resort to
investigations or the preparation of assets betterment
statements or has otherwise had difficulty in assessing
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the tax; or

(c) where the failure by the taxpayer to fulfill his or its
obligations under the IRO has persisted for a number of
years.’
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