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Case No. D8/22

Additional Tax — without reasonable excuse — filing of incorrect tax return - individuals —
amount of additional tax chargeable — Inland Revenue Ordinance (Cap 112) (‘IRO’) sections
58(2), (3), 66(3), 68(4), (8)(a), (9), 70, 82A, (1), (4), (9), 82B(2), (b), (¢), (3) [Decision in

Chinese]

Panel: William M F Wong SC (chairman), Catrina Ding Wan Lam and Pau Yim Chuen.

Date of hearing: 18 February 2021.
Date of decision: 6 June 2022.

The Appellant understated his income, and had his tax return - individuals been
accepted as correct, the under-collected tax would have been $93,663. On 26
March 2020, the Inland Revenue Department (the ‘IRD’) issued a Notice of
Amended Salaries Tax Assessment for the year of assessment 2018/19 to the
Appellant. The Appellant appealed to the Board of Review (the ‘Board’) against
the additional tax of $4,500 assessed by the Deputy Commissioner of Inland
Revenue under section 82A of the IRO. The additional tax was an assessment
made by the Deputy Commissioner of Inland Revenue, who believed that the
Appellant had submitted incorrect individual tax return without reasonable
excuse, in violation of section 82A of the IRO.

Held:

1. The Appellant was fully capable of knowing his income for the year of
assessment based on his own bank statement or online banking, and did not
necessarily need his employer's information. The Commissioner or Deputy
Commissioner of Inland Revenue might assess additional tax on the
Appellant, if the Appellant filed an incorrect tax return without reasonable
excuse, even if the omission or understating was negligent or unintentional.
Taxpayers should have no intention of tax evasion at all, so inadvertent tax
evasion was not a reasonable excuse, nor was it a mitigating factor for
penalty (D16/07, (2007-08) IRBRD, vol 22, 454; D26/08, (2008-09)
IRBRD, vol 23, 547 followed).

2. The former employer of the Appellant had submitted to the Inland Revenue
Department a Notification by an employer of an employee who is about to
cease to be employed (Form IR56F) for the year of assessment 2018/19,
which was completed by the employer regarding the imminent cessation of
employment of the employee. The Appellant did not submit evidence that
he did not receive the Notification or that he took appropriate follow-up
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action. Moreover, the Appellant could fill in the correct income according
to the Guide to Tax Return- Individuals (D16/07, (2007-08) IRBRD, vol
22, 454; D26/08, (2008-09) IRBRD, vol 23, 547 followed).

3.  Even if the Appellant paid his taxes on time and in full, this was not a
reasonable excuse for him to file an incorrect tax return. Tax payment was
not a relevant factor. It was the responsibility of the taxpayer to pay taxes
on time (D16/07, (2007-08) IRBRD, vol 22, 454; D26/08, (2008-09)
IRBRD, vol 23, 547 followed).

4. The maximum amount of additional tax chargeable under section 82A(1)
of the IRO might be three times the tax undercharged. The current
additional tax assessed by the Deputy Commissioner of Inland Revenue
was equivalent to 4.8% of the tax undercharged, or 1.6% of the statutory
maximum amount. Accordingly, the Appellant could not rely on section
82B(2)(b) of the IRO to argue the amount. As far as this case was
concerned, the Appellant was a middle-level or high-level staff, and should
have the ability and means to report the correct income amount. Although
the Appellant understated most of his income in the tax return for the year
of assessment 2018/19, he requested a waiver of the additional tax. All the
above factors were difficult to obtain the Board's sympathy in cases where
the additional was not higher than 15% (D37/07, (2007-08) IRBRD, vol 22,
839, D26/08, (2008-09) IRBRD, vol 23, 547 followed).

5. The additional tax issued by the Deputy Commissioner of Inland Revenue
in response to the Appellant’s incorrect tax return for the year of assessment
2018/19 had been adjusted in consideration of the Appellant’s inadvertent
mistake in this case. Therefore, the additional tax in this case was not
excessive in relation to section 82B(2)(c) of the IRO.

Appeal dismissed and costs order in the amount of $5,000 imposed.
Cases referred to:

D20/15, (2016-17) IRBRD, vol 31, 183
D26/14, (2015-16) IRBRD, vol 30, 190
D24/08, (2008-09) IRBRD, vol 23, 482
D26/08, (2008-09) IRBRD, vol 23, 547
D16/07, (2007-08) IRBRD, vol 22, 454
D37/07, (2007-08) IRBRD, vol 22, 839

Appellant in person.
Chan Pik Wan and Tsoi Ming Chung, for the Commissioner of Inland Revenue.
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