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Case No. D7/21

Profits tax — whether the profit from the sale of the property was capital in nature — whether
the intention to sell the asset was for profit or for long term investment — whether the asset
was an investment item [Decision in Chinese]

Panel: Elaine Liu Yuk Ling (chairman), Lee Hong Yee, Connie and Yeung Chung Chiu.

Date of hearing: 24 November 2020.
Date of decision: 20 August 2021.

The Appellant appealed against the Profits Tax and Additional Tax Assessment
for the year of assessment. In the year of assessment, the appellant sold 13 properties and
there were only 5 properties (‘the said properties’) related to the present appeal. The
Appellant claimed that the said properties were used for rental purposes, therefore the profits
was capital in nature. The Commissioner rejected the claim of the Appellant and also found
that the Appellant has failed to report some rental income received from the said properties.
The Commissioner therefore imposed profits tax and additional tax on the said properties.

Held:

1.

In determining whether the taxpayer was trading at the time of acquisition
of asset so that the profits received would have to pay profits tax, it was
required to consider whether the intention at the time of acquisition of the
asset was to dispose at a profit or as permanent investment. If it was
permanent investment, no matter the taxpayer sold at profits or at a loss, it
does not involve the operation of trading. However if the intention was to
obtain profits from resale, it was trading and would have to pay tax for the
profits obtained. One asset could not be trading stock and permanent
investment. It also could not have indeterminate status which was neither
trading stock nor permanent asset. (Lionel Simmons Properties Limited (in
liquidation) and Others v Commissioners of Inland Revenue 53 TC 461
followed)

Whether or not an asset was an investment item is a question of fact. It did
not have any single test to find the answer. The claimed intention of the
taxpayer was one of the considerations but was not decisive. The intention
to trade could not be subjectively determined. It must rely on the whole
evidence and circumstances to determine. Single and one odd transaction
could be business nature investment activities. It depended on all the facts
and circumstances of the case and the interaction between various factors
present. (All Best Wishes Limited v CIR [1992] 3 HKTC 750; Lee Yee

372

Verified Copy Last reviewed date: October 2022



(2021-22) VOLUME 36 INLAND REVENUE BOARD OF REVIEW DECISIONS
(PUBLISHED IN NOVEMBER 2022)

Shing v CIR [2008] 3 HKLRD 51; Marson (HM Inspector of Taxes v
Morton and Others 59 TC 381; Lionel Simmons Properties Limited (in
liquidation) and Others v Commissioners of Inland Revenue 53 TC 461 and
Lionel Simmons Properties Limited (in liquidation) and Others v
Commissioners of Inland Revenue 53 TC 461 followed)

3. The Board rejected the claim of the Appellant that the purchase and the sale
of the said properties were upon the request of the property agent to increase
the sales and purchase transactions. Before the Appellant sold other
properties, the Appellant already had the intention to sell all or part of the
said properties for profits. The Appellant failed to prove that the profits tax
from the sale of the said properties was inappropriate or excessive.

Appeal dismissed.
Cases referred to:

Lionel Simmons Properties Limited (in liquidation) and Others v Commissioners
of Inland Revenue 53 TC 461

All Best Wishes Limited v Commissioners of Inland Revenue [1992] 3 HKTC 750

Lee Yee Shing v Commissioners of Inland Revenue [2008] 3 HKLRD 51

Marson (HM Inspector of Taxes v Morton and Others 59 TC 381

Appellant in person.
Lo Hok Leung, Dickson, Fung Chi Keung and Ho Lut Him, for the Commissioner of Inland
Revenue.
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