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Case No. D13/24

Property Tax — appeal out of time — extension of time — service by post at taxpayer's last
known address — sections 66(1) and 66(1A) of the Inland Revenue Ordinance (‘IRO’)
[Decision in Chinese]

Panel: Hau Pak Sun (chairman), Wong Wai Kei and Woo Hing Yip Eric.

Date of hearing: 31 July 2024.
Date of decision: 13 December 2024.

The Appellant challenged the property tax assessments issued in respect of a
property at Address B for the years of assessment 2017/18, 2018/19 and 2021/22. The
Appellant contended that the assessment for the year 2018/19 was excessive and that he
should be assessed under personal assessment so as to be entitled to deductions and
allowances.

The Appellant's postal address was Address B. The Appellant did not notify the
Inland Revenue Department (‘IRD’) of any change of address. On 31 August 2023, the IRD
sent its determination to the Appellant at Address B by ordinary post. Under the relevant
statutory provisions and authorities, the determination was deemed to have been served on
4 September 2023, being the day following two working days after postage.

The Appellant did not lodge a notice of appeal with the Board within the
statutory period of one month, which expired on 4 October 2023. The Clerk to the Board
did not receive the Appellant's notice of appeal until 7 May 2024, nearly seven months after
the expiry of the statutory time limit.

The Appellant contended that he had not received the determination because
Address B was a tenement building, the mailboxes were frequently altered or confused,
letters were sometimes delivered to other floors or discarded, and he was suspicious of the
authenticity of documents issued by government departments. The Appellant further
contended that he did not obtain a copy of the determination from the IRD until 7 May 2024,
whereupon he lodged his appeal on the same day.

Held:

1. The issue central to the Appeal was whether the Appellant had lodged his
notice of appeal within the statutory time limit prescribed by IRO section
66(1)(a). If not, the issue was whether the Board should exercise its
discretion under section 66(1A) to extend the time for appeal.
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2. By virtue of IRO sections 58(2) to 58(4), a determination is validly served
where it is sent by post to the taxpayer's last known postal address. The IRD
is not required to prove that the taxpayer in fact received the determination.
Service is effective when the determination is deemed received at the
address to which it was sent, rather than when it is actually received by the
taxpayer.

3. Address B was the Appellant's last known postal address and was a valid
address for service. The Appellant had consistently used Address B in his
tax returns and did not notify the IRD of any change of postal address. The
Board was satisfied that the IRD had duly served the determination at the
Appellant's last known postal address.

4. The determination, having been sent by ordinary post on 31 August 2023,
was deemed to have been served on 4 September 2023. Under IRO section
66(1), the time for appeal expired on 4 October 2023. The appeal lodged on
7 May 2024 was approximately seven months out of time.

5. The Board found that the Appellant's reasons for alleging non-receipt of the
determination contained a number of inconsistencies and were not credible.
The Appellant also adduced no cogent evidence in support of his assertions.
The Board noted that the Appellant had previously received other
correspondence from the IRD sent to Address B, including tax returns and
notices of assessment.

6. RO section 66(1A) imposes stringent requirements for applications for
extension of time. The Appellant had to show that he was prevented from
giving notice of appeal within the statutory period by illness, absence from
Hong Kong, or other reasonable cause. The Appellant did not rely on any
illness or absence from Hong Kong and failed to establish any other
reasonable cause. The Board therefore refused the application for an
extension of time and dismissed the Appeal.

Appeal dismissed.
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Revenue.
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‘27(2) ... Section 58(2) is the governing provision for giving notice by way of
postal service. Once it is invoked the Commissioner does not need to show
further that the notice had “actually” come to the knowledge of the taxpayer.

This is because, first, the very fact that a mode of service other than personal
service is permitted, is by itself an indication that service will be completed
when the requirements stipulated for service have been fulfilled. Although

5.58(2) does not use words that postal service “shall be deemed to be service”,

the wording in that section clearly carries that meaning ... once the document
was properly served under s.58(2), actual notice was treated to have been

given to the taxpayer. It is then up to the taxpayer to ensure that the document
which he had chosen to be sent to a specified address would be brought to his

attention.

27(3) ...5.58(3) merely provides the rebuttable presumption on the time that
the notice sent by post is deemed to have been served, namely, on the day
succeeding the date on which the notice would have been received in the
ordinary course by post. Even if the notice is not received by that presumed
time or at all, nonetheless it is deemed to have been served ...

27(5) ... Under the statutory framework there is no requirement to serve on
all the known addresses of the taxpayer. The taxpayer’s rights are further
protected because he has the right under s.51(8) to choose which address he
wishes the notices from the IRD to be sent to him...’
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‘Thus, by virtue of section 10B(2) of the Interpretation and General Clauses
Ordinance > the word “1 month after the transmission to him under section

64(4) of the Commissioner’s written determination” in the English text are
presumed to mean the same as “i¥ 3 2 # < &7, The question is whether

those words mean that the intended appellant has one month from the date
when the process of transmission begins (that is, when Commissioner
despatched his determination), or whether he has the one month period after
the process of transmission has been completed. In our view, the latter
meaning is more consonant with the legislative intention. We derive support
from the fact that the words used are “after transmission to him” and the
Chinese “i¥ % # & < /27 ... We should observe that the end of the process of

transmission does not depend upon whether the determination has physically
reached the recipient. The process of transmission would normally end when
the determination reaches the address that it was sent to.’
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‘20.  In my opinion, while a liberal interpretation must be given to the
word “prevented” used in 5.66(1A), it should best be understood to bear
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’

the meaning of the term ““ A 5. in the Chinese language version of the
subsection ... The term means “unable to”. The choice of this meaning
not only has the advantage of reconciling the versions in the two
languages, if any reconciliation is needed, but also provides a less
stringent test than the word “prevent”. On the other hand, “unable
to” imposes a higher threshold than a mere excuse and would appear to
give proper effect to the rigour of time limit imposed by a taxation
statute ...
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‘45. ... Any misunderstanding on the part of the appellant that he had
to prepare a statement of facts which took him beyond the one month
limit must be a unilateral mistake on his part. Such a mistake cannot
be properly described as a reasonable cause which prevented him from
lodging the notice of appeal within time...’
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‘46. If there is a reasonable cause and because of that reason an
appellant does not file the notice of appeal within time, then he has
satisfied the requirement of s.66(14)...
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“... The grounds of the taxpayer’s appeal, and its merits are not matters that
relate to the reasons for his being prevented from filing a timely notice, and
as such are not a relevant matter for consideration.”
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‘... The word “prevented”, as we see it, is opposed to a situation where an

appellant is able to give notice but has failed to do so. In our view, therefore,
neither laches nor ignorance of one s rights or of the steps to be taken is a
ground upon which an extension may be granted ...’
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