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Case No. D10/22

Salaries Tax — appellant giving Notice of Appeal out of time — whether the Board should
exercise discretion to extend time of appeal — whether ‘prevented by illness ... or other
reasonable cause’ — sections 66, 68 and Part 1 of Schedule 5 to Inland Revenue Ordinance
(Cap.112) (‘IRO’)[Decision in Chinese]

Panel: Chui Pak Ming Norman (chairman), Butt Yiu Yu and Lam Chun Wa.

Date of hearing: 21 April 2022.
Date of decision: 20 June 2022.

The appellant objected to the salaries tax assessment and additional assessment
by the respondent. By a decision dated 29 April 2020 (‘Determination’), the Deputy
Commissioner dismissed the appellant’s objection. On the same day, the respondent issued
and sent a letter (‘Letter’) enclosing the Determination to the appellant’s correspondence
address by registered post. The Letter set out the right of the appellant to appeal to the Board
of Review (‘Board’), the appeal procedure and time limit, the contact and enquiry
information of the Board and the relevant provisions of the IRO.

On 17 June 2020, the respondent received a letter from the appellant expressing
her disagreement with the Determination. The respondent subsequently wrote to the
appellant stating that she might give notice of appeal to the Board within one month after
the transmission to him of the Determination if she disagreed with it, and emphasized that
the appellant’s letter would not be deemed to be a notice of appeal in compliance with the
regulations under IRO. On 17 December 2021, the appellant sent a ‘notice of appeal’ to the
Board through email, enclosing the Determination (but without enclosing Appendix I of the
Determination). According to the appellant, the reason she failed to give notice of appeal
within the time limit specified under IRO was mainly due to her illness and other reasons.

Held:

1. Section 66(1) of IRO specified that the time limit for giving notice of appeal
was within one month after transmission of the Determination (i.e. delivery
at recipient’s address) and not after the same was personally received by
the recipient. Under section 66(1A), the wordings ‘prevented by illness or
absence from Hong Kong or other reasonable cause from giving notice of
appeal in accordance with subsection (1)(a)’ were clear and restrictive in
nature. The length of delay was not a material factor, and ‘prevented ...
from’ connoted ‘inability’ rather than ‘unwillingness’, and required
something more than a mere excuse. Unilateral mistake, carelessness, delay
and ignorance by a taxpayer of her right of appeal were not reasonable cause
for extension of appeal period (D2/04, IRBRD, vol 19, 76, D11/89, IRBRD,
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vol 4, 230, D3/91, IRBRD, vol 5, 537, Chow Kwong Fai v Commissioner
of Inland Revenue [2005] 4 HKLRD 687 and D9/79, IRBRD, vol 1, 354
considered).

2. The appellant lodged her appeal document to the respondent within one
month after receiving the Determination. However, the appeal document
did not constitute a valid notice. The earliest date the appellant giving notice
of appeal to the Board was 17 December 2021. Therefore, the appellant had
lodged her appeal more than 17 months out of time.

3. The Board expressed sympathy to the appellant’s surgery and discovery of
tumor. However, the appellant’s giving of proper notice of appeal within
one month from the transmission of the Determination in accordance with
IRO was not prevented by her illness, and hence could not trigger the
Board’s discretion to extend the appeal period. The appellant’s delay in
giving notice of appeal and the required documents was due to her
ignorance of the time limitation of appeal. Self-inflicted carelessness or
ignorance did not constitute reasonable cause to extend appeal period.

Appeal dismissed.
Cases referred to:

Chow Kwong Fai v Commissioner of Inland Revenue [2005] 4 HKLRD 687
D11/89, IRBRD, Vol 4,230

D3/91, IRBRD, Vol 5, 537

D2/04, IRBRD, Vol 19, 76

D41/05, (2005-06) IRBRD, Vol 20, 590

D16/07,(2007-08) IRBRD, Vol 22, 454

D24/16, (2017/18) IRBRD, Vol 32, 319

D9/79, IRBRD, vol 1, 354

Appellant in person.
Chiu Ming Wai and Ho Chi Ho, for the Commissioner of Inland Revenue.
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