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Case No. D93/04

Salaries tax — extension of time — ill health and busy work schedule — section 66 of the
Inland Revenue Ordinance (‘IRO’) —homeloan interest — section 26E and 68(4) of the IRO.
[Decision in Chinese]

Panel: Anthony Ho Yiu Wah (chairman), David Lam Tai Wai and Kenny Suen Wai
Cheung.

Date of hearing: 12 November 2004.
Date of decision: 16 March 2005.

The appellant raised objection to his salaries tax assessment for 2001/02 and
2002/03 by reason that his claim to deduct the home loan interest was rejected. The Deputy
Commissioner rejected the objection and a notice of determination was sent on 7 May 2004
to the appellant’s correspondence address. The appellant acknowledged receipt of the
notice of determination. Correspondence accompanying the notice of determination set out
the provisions of section 66(1), (1A) and (2). After numerous exchanges between the
appellant and the Revenue aswell asthe Board, the appellant submitted all necessary appeal
documents to the Board on 25 August 2004. The appellant claimed that because of illness
he gave his notice of appeal out of time. During the hearing he explained to the Board that
he had a busy work schedule and at times had to attend exhibitions in China.

The appellant and his wife acquired Property C in 1992. Three weeks after the
transaction the appellant charged Property C to Bank D and obtained banking facilities for
the use of Company E. In 1996 the appellant and his wife charged Property C to Deposit
Taking Company F and obtained two loans. For the years of assessment 2001/02 and
2002/03, the appellant sought to deduct the interest paid to Deposit Taking Company F as
home loan interest.

Held:

1.  Thekey wordsin section 66(1A) are ‘prevented by illness or absence from
Hong Kong or other reasonable cause from giving notice of appeal in
accordance with subsection (1)(a)’. Decided cases have established that the
wording of related sections were clear and restrictive and taxpayers must
satisfy the stringent tests before section (1A) could become applicable.
When the law providesatime limit for appeal, taxpayers must follow strictly.
The Deputy Commissioner had in the correspondence dated 7 May 2004
made it clear to the appellant his rights to appeal and the necessary
procedures. The appellant paid little attention to the rules and time limit of
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the appeal. The Board finds that the appellant did not have any reasonable
cause in his application and in the circumstances the Board does not have
power to extend the time limit.

2. Asthe Board has dismissed the appellant’s application for an extension of
time, it was not necessary for the Board to deal with the appellant’s
substantive appeal. However, asthe Board had actually heard evidence and
arguments from both parties, the Board have decided to analyse the facts of
this case. In determining whether or not a loan interest is deductible as a
‘home loan interest’, it must be considered whether or not the loan was
applied wholly or partly for the acquisition of a dwelling. The appellant
failed to adduce evidence to prove the loan he obtained from Bank D was
applied wholly or partly for the acquisition of Property C. Asaresult, the
loan obtained from Bank D would be regarded as fund for the use of
Company E and not for acquiring Property C by the taxpayer. As for the
loan obtained by the appellant and his wife in 1996 from Deposit Taking
Company F, the main part of which had nothing to do with the acquisition of
dwelling of the taxpayer because the appellant had already owned Property
C for over four years. Even if part of the loan might have been used for the
repayment of the loan from Bank D, it could not be said to have been applied
for the acquisition of dwelling of the appellant because there was no
evidence to suggest that the loan from Bank D had been applied for such
purpose. The appellant hasfailed to discharge his burden of proving that the
interest he paid in the years of assessment concerned qualified under section
26E(1) and 26E(9) ashome loan interest. Even if the appellant were not late
in giving the notice of appeal, or his application for an extension of time had
been granted, the Board would have dismissed the appellant’s appea and
uphold the determination of the Deputy Commissioner.

Appeal dismissed.

Cases referred to:
D11/89, IRBRD, vol 4, 230
D3/91, IRBRD, vol 5, 537
D2/01, IRBRD, vol 16, 121

Tang Hing Kwan and Y eung Siu Fai for the Commissioner of Inland Revenue.
Taxpayer in person.
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