(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D9/10

Profits tax — calculation of profits — limited company selling a landed property — whether
the cost should be based on the price paid by current shareholders to acquire shares in the
limited company. [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Lee Fen Brenda and Wong Fung Yi.

Date of hearing: 29 April 2010.
Date of decision: 14 May 2010.

The appellant was a limited company which acquired a landed property on 19
March 2003. The appellant signed an agreement to sell the property on 24 February 2004.
The Inland Revenue Department assessed profits tax on the appellant for the sale in the
2004/05 assessment year, based on the difference between the sale price and the purchase
price. The appellant claimed that when calculating the profit for selling the property, the
cost should be the price paid by the current shareholders to the previous shareholders for
acquiring its shares. Also, the appellant claimed that the property should not be subject to
tax because it was a capital investment.

Held:

1. The appellant provided no evidence to show that the property was a capital
investment, so this argument was bound to fail. Also, when the appellant
purchased the property, the cost was the purchase price. The price paid by
the shareholders for the shares of the appellant was irrelevant. The cost
could not be adjusted subsequently as well.

2. The appellant disregarded the reasons and authorities relied on by the
Deputy Commissioner when confirming the assessment. This appeal was
frivolous and vexatious, and wasted the resources of the Board. Therefore
the appellant needed to pay $5,000 as the costs before the Board.

Appeal dismissed and costs order in the amount of $5,000 imposed.

Chow Mo Lam, Certified Public Accountant (Practising), for the taxpayer.
Chan Wai Yee, Chan Tsui Fung and To Yee Man for the Commissioner of Inland Revenue.
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‘Here it may be that the appellants could have achieved the same result
by going about the transactions in a different way but they have not done
so. The appellants are bound by the form of their transactions.’
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