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Case No. D88/04

Penalty tax — taxpayer submitted incorrect tax return — careless mistake and without any
intention to evade tax — whether or not the Inland Revenue's previous mistake in tax
assessment can be excuse for the taxpayer to commit the present mistake — whether or not
the taxpayer has ignored the warning as stated on the warning letter — whether or not the
taxpayer was irresponsible or reckless in submitting tax return — section 82A of the Inland
Revenue Ordinance (' IRO’). [Decision in Chinesg]

Panel: Anthony Ho Yiu Wah (chairman), Kwong Kok Shi and Winnie Lun Pong Hing.

Date of hearing: 19 November 2004.
Date of decision: 8 March 2005.

The taxpayer submitted incorrect tax return of personal tax assessment for the year
2002/03. The taxpayer has failed to report $224,512 incomes. Inland Revenue assessed the
taxpayer to pay $7,000 penalty tax. This amount was equal to 18.34% of the reduced
amount of tax that would be imposed on to the taxpayer because of his submission of the
incorrect tax return.

The taxpayer filed notice of appeal. The reason was that the taxpayer had just made
a careless mistake on the tax return and the taxpayer had no intention to evade tax. The
incorrect information stated on the tax return was the pension released by the government.
The Inland Revenue could rely on the information by the Treasury to make the assessment.
The amount of tax imposed on to the taxpayer would not be reduced because of the mistake
of the taxpayer. The taxpayer further stated that in the year 2001/02, the Inland Revenue
also had made mistake in the tax assessment of the taxpayer and had lowered the allowances
of the taxpayer and hiswife. It was only clarified upon the request of the taxpayer.

On the situation that the government has suffered no loss, the penalty tax of $7,000
imposed on to the taxpayer who has just carelessly made the mistake was too high and was
unjust. On the hearing, the representative of the Inland Revenue stated that within 5 years
before the year of 2002/03, the taxpayer had submitted other incorrect tax returns.

Held:

1. The Inland Revenue has not made any mistake on failing to give the correct
level of allowance to the taxpayer’s tax assessment in the year 2001/02. It
was because the taxpayer had the responsibility to provide correct information
to support the application for the married person’s allowance. Even the
Inland Revenue has made mistakes on tax assessments, it still could not be the
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excuse for the taxpayer to commit the present mistake.

2. In the present case, the Board believed that the taxpayer had no fraud. The
failure to report was just careless mistake. The Board believed that the
mistake done by the taxpayer in the year of 2002/03 could not be regarded as
the ignorance of the warning stated in the warning letter and could not be
regarded as the irresponsible or reckless manner of the taxpayer in submitting
his tax return. However it could not be denied that the warning letter till
could not alert the taxpayer. That was the reason for the commission of
another kind of ‘careless mistake by the taxpayer. The Board believed that
the Inland Revenue Department had sufficient reasons to impose penalty
under section 82A of the IRO. However in respect of the factual situation of
the present case and having considered the sentences of the comparabl e cases,
the Board considered that the penalty tax should be adjusted to 10% of the
reduced amount of the tax. The Board thereby ruled that the penalty tax
imposed on to the taxpayer was fixed at the amount of $3,800 (D15/89,
IRBRD, vol 4, 252; D62/96, IRBRD, vol 11, 633; D104/96, IRBRD, vol 12,
74; D115/01, IRBRD, vol 16, 893 considered).

Appeal allowed in part.
Cases referred to:

D15/89, IRBRD, vol 4, 252
D62/96, IRBRD, vol 11, 633
D104/96, IRBRD, vol 12, 74
D115/01, IRBRD, vol 16, 893

Woo0 Sai Hong and Lam Fung Shan for the Commissioner of Inland Revenue.
Taxpayer in person.
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10%
$3,800 ( D15/89, IRBRD, vol 4,
252; D62/96, IRBRD, vol 11, 633; D104/96, IRBRD, vol 12, 74, D115/01,
IRBRD, vol 16, 893)
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* Coming back to the tax return for the year of assessment 1993/1994, we find
that itsincorrectness was caused, not by an isolated lapse, but by a continuing
cavalier attitude towards the fulfillment of tax reporting obligations which
went on to influence the way the Taxpayer completed histax return for the year
of assessment 1994/1995. This is a factor to be taken into account when
considering the quantum of the penalty in respect of the assessment

1993/1994.

15. D104/96, IRBRD, vol 12, 74

10%
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* Although carelessness is not a reasonable excuse, it equally did not justify a
penalty tax of 25%. On the facts of the present case, and bearing in mind that
consistency in tax appeals is desirable, the penalty tax was reduced to 10%.’

16. D115/01, IRBRD, vol 16, 893

10%

‘... The notes accompanying a tax return formmakeit quite clear that theduty is
on a taxpayer to complete a true and correct tax return. As is stated in the
Guidelines, the effective operation of Hong Kong's simple tax system requires
a high degree of compliance by taxpayers. If every taxpayer is careless or
reckless in making tax returns, the task of the already over-burdened Inland
Revenue Department (“ IRD”) will become impossible to perform. This is
unfair to the community at large. A careless taxpayer therefore cannot be
heard to complain if a penalty isimposed against him or her according to the
statutory provisions. Under the Guidelines, the starting point for considering
any penalty is 10%...’
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