INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D76/01

Profits tax — sale of property — whether profits derived from the sale of the property
assessable to profits tax — intention at the time of acquisition — whether previous sales
transactions indicative of trading intention — whether financial ability as sole factor to test
the trading intention. [Decision in Chinese]

Panel: Anthony Ho Yiu Wah (chairman), Herman Fung Man Hei and Ng Ching Wo.

Date of hearing: 13 July 2001.
Date of decision: 7 September 2001.

The taxpayer purchased Property 1 in May 1996 and sold it in July 1997. At the time
when the taxpayer purchased Property 1, the taxpayer already owned Property 2, which was
purchased in 1991. The taxpayer had made profits from several previous sales of properties.
The assessor raised profits tax on the gains from the sale of Property 1. The taxpayer
objected to the assessment on the ground that the taxpayer intended to acquire Property 1 for
self use and the gains from the sale of Property 1 was capital in nature and not assessable to

tax.

Held:

The intention of the taxpayer of course cannot be ascertained by the assertion
of the taxpayer. The true intention of the taxpayer must be determined from
considering all the evidence, including what has been said or done by all
relevant parties in the case (Simmons v IRC and All Best Wishes [.td v
Commissioner of Inland Revenue followed).

The Board was of the view that the previous property transactions of the
taxpayer had no direct implication on whether or not the taxpayer’s intention
for the purchase of Property 1 was for self use.

The Board considered that the key issue was the intention of the taxpayer
rather than the financial ability of the taxpayer. The sufficiency of the
taxpayer’s financial ability was just one of the factors to assess such an
intention and it could not be assessed solely from the accounting point of
view. The Board has to consider the view of the investors at that time so as to
infer the intention of the taxpayer. If at that moment the view of the public was
optimistic towards the property market and the public generally forecasted a
rise and a never falling property market, they would consider that several tens
of thousand deficits could easily be reconciled by the gains from their other
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property investments. Such a forecast is wrong. However, the Board does not
have any responsibility to criticize or punish anyone with such a wrong
perception of the property market. In fact, a lot of people with such wrong
perception have already suffered from the merciless acts of the market
economy. Ifthe Board accepted that the taxpayer at the moment of purchase
truly believed that he had the financial ability to proceed with such an
investment, the Board should not deny such an intention for the reason that it
was not realistic or realisable.

4. The Board accepted the evidence of the taxpayer that he intended to sell
Property 2 since 1996 and the taxpayer intended to use Property 1 as the place
of home for his family.

Appeal allowed.
Cases referred to :

Simmons v IRC [1980] WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750

Fung Ka Leung for the Commissioner of Inland Revenue.
Taxpayer in person.

Z M- %5 D76/01



INLAND REVENUE BOARD OF REVIEW DECISIONS

AP — Bl — AN B RS FF) Rl 5 SRR A4 — T N I ] —
W N0 b () B8 SR SR I NN PR G AT 75 ARG R — I g0 7 s P 1y o —
Jiik

Ay RN S0 KR IEM

B H B: 200147 13 H
L HM: 2001459 H7H

BN T-19964F5 H I AL —FH:-T-19974F7 F B2 57 . gh B N T I Ak
— I EHEYN —, Pl T 19914EMI N . GIBLN Z Hi 2 IR H L3R A 1)l
o VERLEAT L B — FIRREAE B AR RL . GBI SO VPR, B iF
HH A AP — e R B4, R BVRATes & AN 8 T2 P g v
Ji, oL

Bt

1. PR T IR 1) 5 B YR AN BT, TL A 1) 35 P 20 2% S8 o A Uk 3
CEFEA R NEE Y & Uik (1 A 8 2 od i) J5 77 nl fE H ki
( Simmons v IRC /2 All Best Wishes Ltd v.Commissioner of Inland
Revenue) .

2. ANBLN T SRy T EEAT (K B b K SR A T A — [
B (G2 AT 0% ) BAT HREOR R .

3. L RINAA EVRMOCEAE TR RIS, AR . W )21
A PR — AN R MR E 3%, iy B 25 2 A2
Ml AR . R SEHEIN - RERRERLE, N
I HEM AN A o B = RO AR T ROW D, 1
PEER ST AL, B ALEMATL A F, JLT ok DR A )
SAATT PR AT B E TR PR . IR AR BT IR Y, (HZR B
LB SUEIL VP B AR AE T P AT X R s N FE
b, WRERER T ASTHER A LR BTS20l Ban
DLE NGB 2 IR {5 AT W BURE D EATAT R I B8, 22 b3 2ol
AR TANSERR S ANl SEEE ] B e i 15 € B NI AL — 11 o



INLAND REVENUE BOARD OF REVIEW DECISIONS

4. R MEABIA B 1996 I a5 2l AR YL — 5B LKA
B SEAUSR AP — A AR JUEHE

FUMSE
SR

Simmons v IRC [1980] 1 WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750

S R ARG 55 J5) Jr b A B T
BNE B TR

A5

db =L
H A

1. Fe CURRRR TR D T19964F5 AN @30 & — 2 ihr (LU
P TH—] ) - F19974F7 H B % 547 o VPR AT BN LSzl — g —
T FAERMENES, Bk, A g B N 1997/98 SRB A KR 1S B VERL -

Jo
NAERLAE  CRIB AR 28 D 3,830,436
YRR R R S B K 574,565
W FEBLEKER T CLO9TURBLAEE ) A AT T i Bk 57,457
I 45 2K 517,108
2 ANBEN DA SN —AE b Jm T A EEdr,  eont B vERL. Bids R R AL R

B S IE S0 5 5 2001453 H28 H kK VPR v e 1, s 4EFF iR 1997/98
WRBLAE B R BL VPR .

3, AR R, PRI VR, OB LUREESR
W A B LA P 1, BRI AR L RFTS R R IR AL RS, T A
U, TR

ESITE

4. MBI Z AR, 22 634 NUESE SR A3 R A28 LU R S5,



INLAND REVENUE BOARD OF REVIEW DECISIONS

5. TE19894F 22 19964F5 H 22 Z M AL & R AYL— I, ghBi A LA
b, AT, BIEWAYNE 5, B ANFE TRy
13PN e
HY il HY il
H W WA H wWHY  HEN
JG JG
A AE T WAL 30-9-1991 1,300,000
CLLRFRN T =1 )
JBAl T —{EgE A 7-12-1993 25-9-1995 2,539,682
CBARFRA T =1 )
Wl — 15-5-1996 15-5-1997 5,843,600 8-8-1997 12-9-1997 10,550,000
*11-5-1996 #27-7-1997

i 224 11389
6. BN T AP — BB 3 T S8 WA B S s 7,
199646 H (B2 7 D4R b ) [ HEAT 150 BB 46 A3 43 100 6 T 92 35 98 T X B 7
4,000,0007C 58 F . F R A 5 44T I D RS A FELAR 240 U E, A ] 4t
36,143.777G.
7. (@)  AUBLAIEA ML AR A i

(b)  AUBLAFEA ML AR i

()  ZE=TWb—, ABNFERIGNZYNAAE AEM I, J5 AR
A=, preA sk

8. BN TEXS TSP —AF T LU KRR
(@)  [HTZERANE AERIHE, Bl TS 0pk . 3D
MNAKIE, AR N C 2 Ip AR T2, AR ZUEA A T, AER BRI AAE.
B BIHEIHE . |

(b)  THEBREANAKET (Z9FAF) Tl 2wl Z5LIH s CRIELIN AR
k) ERPHH K Z N AR R B o

(c)  [THTBARI ML, ProEaRdipts Colk—) 2. |



INLAND REVENUE BOARD OF REVIEW DECISIONS

(d)  [FAFNEARR SV (Wl FATTH B2 P S il
bo, IR SR A 1 (B TR L1 AN SQAE B b L B
PRI A

9. (a) FERIEVPB AR AW, BN RRYL T8 i b

[ AR = AT Bl % L[RA7 1 C85 H3,650,000, Fir LAAtAT T8
413,600,000, H&EA % NEIHE, BEGHARREKAS. O£
NI, B A 183)3,000,000, {HE G #8%A N EIEAER S, %)
WK Z I, FraBleH sepr bl e ik, |

(b)  NBIAAERSZ B, 6T BB TR — AN A
Al i % (R T 424,500,000 76, K 423,500,0007C

10. (@)  VEBLEATIN R HH = w4 BB T A H IR AT B &Y
M .
PR H
o= o8 ] — 19984F7 H21H
i (L R/A] 199847 H24H
o= 8 w] = 19984F8 H19H

(b)  AIBIASRAE T, Bt T- 1996412 FHZ4E T — i) Hb ™ 23w DY 45
Pk = CoFFiZH = A w120004E 11 H 1H S 68 T3 1530841 2,800,000
JG, B AAE IR BT AEANERAI o S5 10 J5L DR A] BE AL O A BE A% T
NERTTEAG, Tz A W AE R A DA R I RS 20004E KB
F 19964 12 H (RN

EREI

11. AZ 1 LI R FYREAL T 5 -~k A4e51, — Simmons v IRC
[1980] 1 WLR 1196; 53— 24 All Best Wishes Ltd v Commissioner of Inland Revenue
3 HKTC 750. 7F Simmons v IRC [1980] 1 WLR 1196 —ZH1, Lord Wilberforce V£ E T
1199 BT PR H :

[ SRS ZERS R Ok, U2 2B AL N B 7 N % 2
T OEATAE . DB NI [ T P e 5 B R sl A D AR A B 38 2 AR 2 1
f5, FAVHTEEFFAESL R, BN AT REH B IHUK AL TE LAV H o5 — I
RRBETE, E LAABAE S I B JE AN 2 A a2 61, HpAs—
SEW SRR RS B S SURN AR BT AP ] LLAZ
Hiafi i, BN RZIRR. ]



INLAND REVENUE BOARD OF REVIEW DECISIONS

12. Mortimer V£ B 1E All Best Wishes Ltd v . Commissioner of Inland Revenue 3
HKTC 750 —Z&H3e (771500 -

[ANBE NI N B8 7 AT i 587 I (R R E e+ 0 2L BB IR
PESE 7850 10 B SO BN S SRR IRATa] EUSEBLIN, 1o HL P A i 6L 1)
BRI N Z TN, IEAEE TSRO G, AT AR E K
2o AHIXIER T HILM A, A R R PR 2 Fp ol 7 2
[ AP P 7 R 1) B AN BE A 52 B 110 FR Pl L ml SR A R R

13. M EIR G BT RN R 7o AEIE EURIRATEAIWT T 5a B AAE A
Podlb— I O 2B ? g BN B A RFRE M H B R ANRERE , B 1Y)
T LI R B A IR CBFE A R N A 4Bl s S g 2 fod 4o ), Jr e

eSSV

14. 855 SRl AR S AR AE A, ) a0 N A A B e I ki) o B ) e 4l 2 A o
TR BAT I BURE T3 25 SR 248 DR AR H (K50 A B ARG BN AT AL 5
WA T3 9A T b PR ke v ), 40 56 AR ATRE 28 BB AN BN = BRI A0l — 2 HI A 4k 14T
EAEH.

15. SR ABR T A AN I AN 0 SR AT ) e PRI R Y B Ak, RS
PABINLL R AT 3 e -

(a)  AIBNAEBARL A T 5 AR DTl H 5 IX S BN HK LA
Pl AR K BT A4

(b) = I B A )t AR A W] P R SR AE 19984 Hh A AT AT
A = o X5 VBN F R AR 2 P — DL Rl — A
G

(c) BN TSR, W9 BEATHR S R
16. XSS A PR B 2 IUGSE, GBSO T LU B

(a) BN RIS RS S B A= B, (EAE 45 A R G8 H I A
JENG G, EANBI N o] DLSZAT L — 125 3337 4. JEl — Fedi A i
ITORN T H AR HIE, A RHESATYNE— PN K. %
FEIL R AW W SENb— I, ANRNAEARAT OO S AEN (RS A
BB AR o BTN, REIEEIEZ) 44,000,000 7C,
I, InAEIENY A LA 3,500,000 £2.3,600,000G, ARA MY —



17.

(b)

(©)

(d)

INLAND REVENUE BOARD OF REVIEW DECISIONS

ARELIE AT A K770, ARl R 227 R AR = N n LLA R
XA

FEWRELTPNAS 1 T e A Bk —, — D T2 D D AN e B H A5 L
BN R I 7/N | A b LV < VS | S 2y S T

MBAE 199644 i M 199 7AW SE A A 2 Y — b T #EAth
H O AR 2w RSN, IR 71996412 H 40 T ML —ZK s
FEoE — =W R A EIIY . JE IR LR A T

fib 1 1989/904F 2 (1 5L 0% s Al A2 [R]— I I35 A7 Wa TRl ke, — [e) A
A, T T EWCHL o 2 AT A S AR I, (S 48 O BB 1) A o
A IFAN AT FAT A1 S A

117 &I AR N BOUE B SO A )

(a)

(b)

(©)

(d)

AT DB B T 19964F - KB 199 74FAF A 22 Bl L B Wk — o
SRAEWS RIS, BT TN I &8 B 45T — AWM A R, H
FATTAEE AN L2 AN A2 [P ) A8, T A2 A SIS it T 4B N 2 B g
A, BEAR T B iACiE3,650,0000C, A4 ftoy H A ) H bR 2478
3,600,0007C o Wi N THEEE |, i n] G SR $2 7+ 424,000,000
JG; AW N, Ath SORTBERE 4 % 42.3,500,0005T.54.3,200,000 7 -
Bi45 R AL O UFHE sk A 1996455 F 11 H K 4E3,200,0007C, {H
S FYN TSR 19964F5 1 A2 19974F 5 J1 3% BN R 4158k 78 T F b, 3%
IRV R EE 4 Eon g BN ok s i HLEPAE A 1
. INANRE R IR I A5 5 B YL R A

FAARENBN R ILF N SAT AN — BRI B T aBA
A A LT K AMAEFT R R A Ak, IR AR 3 S fth—
KNS 8 AT R 8, LU AR I ZE 75 - R BEE AL — AT
A AR SRS Do AT R MR LR 2 R AT 1

AT AR T SRy BT dE AT A A b S SR Al 4 I
WA N2 A5 4T #0059 IR R AT ELOR R

ARV 3718, A TAAA VRIS TR N A o
WA 35 75 At S o — A NI AN B 13 i LY T3 75 A2
g FFAFE AT 0 RS BATN 2 RS B I
BT A0 CNTTHEMI AR I RO o BRI — B AL
ASHRXIESWN, B ER TR, I ALEAATL H .
JUAJ3 0 DR By s AT IRFAT (K F e BB THEL T AR o X Bl 2
TCBEEHE BRI, (EFAT AR FE R IR X L8 3R 1 A I EA AR Bl 5



INLAND REVENUE BOARD OF REVIEW DECISIONS

o ML L, RZBRGET T HSTHEM N CRZ BT E T LN M2
YIlo ABNBATIN A GABEN 2 IR A5 AT W BURE D BEATAT R0,
MIBEADN AT SRITH TANSERR ANl SEEL | 2 3 i 75 58 20BN
Yok — LA AAER R

AN G2 X BTN T B S
18. BRI AR T AL R AR S MBI N D)L — N AT bk B AE 1R

Ko AEHEEPA RO, A& RSB EBE AT, IR BTG
— R AAER AR

pi

45k

19. Hep BRI, A2 B A BN R ASIE TTAE LA B PEBUAS IE#
A G BOE EUMS H, HU A R EBLA



