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Case No. D7/10

Salaries tax — deductions of outgoings and expenses — dependent parent allowance —
sections 12, 30, 66(3) and 68(4) of Inland Revenue Ordinance (‘IRO’). [Decision in
Chinese]

Panel: Chow Wai Shun (chairman), John C Poon and Timothy Shen Ka Yip.

Date of hearing: 26 February 2010.
Date of decision: 14 May 2010.

The appellant objected to the assessment of salaries tax by the Inland Revenue
Department (‘IRD”) against her in the year of assessment 2007/08 on the ground that she
should be granted a dependent parent allowance. The IRD was of the view that the
appellant’s parents were visitors during the periods of stay in Hong Kong; they were not
ordinarily residing in Hong Kong during those periods, and therefore did not comply with
the requirements. Besides, before the hearing, the appellant further by fax requested the
Board to deal with her outgoings and expenses which she had ‘left out’, in addition to the
dependent parent allowance matter. In the hearing, the representative of the IRD did not
insist on objecting to the appellant’s request for making the claim for deduction in respect of
the alleged outgoings and expenses, the Board therefore agreed to deal with the request for
deduction.

Held:

1.  The appellant failed to mention the said outgoings and expenses in her tax
return, and also never provided the relevant particulars and evidence to
prove her claim. Although the representative of the IRD did not insist on
objecting to the request for making the claim for deduction, the appellant
failed to discharge her burden of proof under section 68(4) of the IRO, and
the claim was therefore dismissed.

2. The appellant should be granted the dependent parent allowance. The
appellant’s parents, during the relevant year of assessment, had voluntarily
chosen to stay in Hong Kong for a settled purpose, that is, to help the
appellant take care of their grandson. The purpose had a sufficient degree of
continuity. In fact, before and after the relevant year of assessment, they
both had similar immigration records of exit and entry. All the periods
considered by the Board were those of their lawful stay in Hong Kong.
Although every time the stay lasted for only a limited period of time, certain
regularity was shown. Moreover, during the whole year of assessment, they
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had stayed in Hong Kong for over 200 days. All the facts indicated that,
other than their home in the mainland, Hong Kong was also the place of their
ordinary living and residence. They had become ordinary members of the
community just like any grandparents who were affectionate about their
grandson. Although they might not have regarded Hong Kong as their ‘real
home’, or their long-term future intention or expectation might change, these
considerations were irrelevant and were not taken into account by the Board.
( Director of Immigration v Ng Shun-loi [1987] HKLR 798; R v Barnet

LBC ex parte Shah [1983] 2 AC 309 )

Appeal allowed in part.
Cases referred to:

Director of Immigration v Ng Shun-loi [1987] HKLR 798

R v Barnet LBC ex parte Shah [1983] 2 AC 309

D57/02, IRBRD, vol 17, 829

D289/07, (2007-08) IRBRD, vol 22, 638

Sun Jie v Registration of Persons Tribunal, CACV 320/04

Commissioner of Registration v Registration of Persons Tribunal, HCAL 39/05
Lau San Ching v Apollonia Liu (1995) 5 HKPLR 32

Taxpayer in person.
Paul H M Leung Counsel and Carmen Y M Chan Senior Government Counsel of the
Department of Justice for the Commissioner of Inland Revenue.
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‘[Per Hunter J on page 802]...Eveleigh, L.J. [in the Court of Appeal in R v
Barnet LBC, ex parte Shah [1982] 1 QB 688] says this:

“A person is a resident where he resides... When is he ordinarily
resident? | think that is when he resides there in the ordinary way. That
must be the meaning of the adverb. The expression is therefore
contemplating residence for the purposes of every day life. It is residence
in the place where a person lives and conducts his daily life in
circumstances which lead to the conclusion that he is living there as an
ordinary member of the community would live for all the purposes of his
daily life.”

That seems to me a very simple description of the objective test which Lord

Scarman [in the House of Lords in R v Barnet LBC, ex parte Shah [1983] 2 AC
309] advocated.
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[Per Cons V-P on page 804] Ultimately it is no more than a question of fact...
The Tribunal will have to consider the particular circumstances of each
individual case...’
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“Unless, therefore, it can be shown that the statutory framework or the legal
context in which the words are used requires a different meaning, |
unhesitatingly subscribe to the view that “ordinarily resident” refers to a
man’s abode in a particular place or country which he has adopted voluntarily
and for settled purposes as part of the regular order of his life for the time
being, whether of short or of long duration.

There is, of course, one important exception. If a man’s presence in a
particular place or country is unlawful, e.g., in breach of the immigration laws,
he cannot rely on his unlawful residence as constituting ordinary residence...
The purpose may be one; or there may be several. It may be specific or
general... indeed (the) purpose, while settled, may be for a limited period.
Education, business or profession, employment, health, family, or merely love
of the place spring to mind as common reasons for a choice of regular abode...
All that is necessary is that the purpose of living where one does has a
sufficient degree of continuity to be properly described as settled.

(It) is not required to determine his ““real home™, whatever that means: nor
need any attempt be made to discover what his long term future intentions or
expectations are. The relevant period is not the future but one which has
largely (or wholly) elapsed.’
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39/05 - % 33 % 35%] - ;Sunlie — %&£ HiF R X4 F :

‘9. ... [I]t seems to me that this case is governed by one very simple
proposition namely that it is impossible for somebody to be ordinarily
resident in a place when he cannot be resident there.

10. Asexplained in the Shah case ordinary residence has to be understood in
its natural meaning. As is acknowledged in the reported cases, a person
who is ordinarily resident in a particular place is, of course, at liberty to
travel and move from place to place. Such a person will remain
ordinarily resident in his place of ordinary residence even when he is
away. It is possible that a person may have two places in which he can be
ordinarily resident at the same time. That is not common but it is
certainly possible. Despite all that, ordinary residence must entail
presence in that place and if a person cannot lawfully be in that place he
cannot reside there, still less can he be ordinarily resident there.’

% FCommissioner of Registration— £ #44 % #]i8 » B X4 F :

*33. Thus ... as a visitor with a limit of stay, whenever [the person] left Hong
Kong, the remaining period of his permission to stay would have
expired. See 10 s.11(10).

34. Itfollows that,... during any period of absence from Hong Kong, his limit
of stay having expired upon departure from the HKSAR, [the person]
would have had no lawful permission to enter or reside here.

35. [The person] cannot then have been ordinarily resident in Hong Kong at
the time of his often lengthy absences from here. This is clear from Sun
Jie aka Sun, Alex J v. Registration of Persons Tribunal and others,
CACV 320/2004, 22 December 2005.
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of Registration — % » S FAMNAEFTAGE » HAERY » EXHELO)NRE - H%
HAFTEETEESWAARAMERSHEF > X5 Shah —Rey RN R4 - mA >
HE LA Shah — &+ - 7rd5 T A3E & 4y | (immigration status) R it £ £ B LR
o BEFHAR RHBEOENS  REANKRTAZAEEG BTG EN » B
XA BXA4TF :

‘ Immigration status, unless it be that of one who has no right to be here, in
which event presence...is unlawful, means no more than the terms of a person’s
leave to enter as stamped upon his passport. This may or may not be a guide to
a person’s intention in establishing a residence... it certainly cannot be the
decisive test...’
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