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Case No. D7/09

Profitstax — sale and purchase of properties— intention of purchase — late appeal — sections
14, 66(1) and 66(1A) of Inland Revenue Ordinance (‘' IRO’). [Decision in Chinese]

Panel: Anthony Ho Yiu Wah (chairman), ChristinaNg Yeuk Mel and Y uen Wai Pong.

Date of hearing: 7 November 2008.
Date of decision: 8 May 2009.

The Appellant objected to the profits tax assessment against her in the year of
assessment 2004/05 by the Inland Revenue Department. The Appellant claimed that the
profits she obtained from the sale of Property A and Property B should not be subject to
profits tax as she acquired the properties for residence. The Appellant also requested to
appeal out of time as she was 26 days late in filing her notice of appeal. The Board refused
the Appellant’s request to appeal out of time but nevertheless decided the appeal on the
substantive merits.

Held:

1. Thekey wordsin section 66(1A) of IRO are ‘ prevented by illness or absence
from Hong Kong or other reasonable cause from giving notice of appeal in
accordance with subsection (1)(a)’. The previous precedents show that the
relevant wordsin the provision are very clear and restrictive, and the taxpayer
must comply with the strict requirements to prove that sub-section (1A)
applies (see D11/89, IRBRD, voal 4, 230, at 234 para 4).

2. In a number of differently constituted Boards, they al decided one after the
other that not understanding appeal procedure was not a reasonable excuse for
appeal out of time (see D139/00, IRBRD, vol 16, 24; D2/03, IRBRD, vol 18,
301; D4/03, IRBRD, vol 18, 318).

3. Whenthelegidlation prescribesatime limit, the taxpayer must strictly comply
withit. InD3/91, IRBRD, vol 5, 537, the appeal was only one day out of time,
but nevertheless was not allowed by the Board.

4.  The Appellant’s behaviour showed that she once and again disregarded the
appeal procedure and deadlinein IRO. Evenif al these were just carel essness,
they did not amount to reasonable excuses for the Board to extend the time for
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appeal. The Board dismissed the Appellant’s request to extend the time for
appeal .

5. In the present case, the critical question iswhether the Appellant’ sintention in
buying Property A and Property B was for occupation by herself and/or her
mother as claimed by the Appellant. In determining the Appellant’ s intention,
the Board must have a global consideration of all relevant circumstances
including what the Appellant did at the time of, before and after the purchase
of the relevant properties.

6.  There were many self-contradictory and suspicious aspects in the Appellant’s
claims on her intention to purchase Property A and Property B and her
explanations to sell the two properties.

7. Things done by the Appellant at the time of, before and after the purchase of
Property A and Property B also revealed the following:

(@ TheAppellant and/or her mother never resided in the two properties.

(b)  The certificates of compliance for the two properties were issued on 23
November 2004, but before the issue of the certificates, the Appellant
had already sold the two properties as a confirmor (Property A was sold
in March and Property B was sold in October). This behaviour showed
that the Appellant did not have the intention to hold the properties for
long.

8.  TheBoard was of the view that the Appellant failed to prove that her intention
to purchase Property A and Property B wasfor residence. Accordingly, even if
the Appellant was not out of timein her appeal, or her request for extension of
time was allowed, the Board would still dismiss the appeal.

Application refused.
Casesreferred to:

D11/89, IRBRD, vol 4, 230
D139/00, IRBRD, vol 16, 24
D2/03, IRBRD, vol 18, 301
D4/03, IRBRD, vol 18, 318
D3/91, IRBRD, vol 5, 537

Taxpayer represented by her mother.
Tang Hing Kwan for the Commissioner of Inland Revenue.
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