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Case No. D62/09

Salaries tax — home loan interest deduction — sections 2(3), 26E(1)&(9), 26F(1) and 68(4)
of the Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Chu Siu Lun Ivan and Chris Mong Chan.

Date of hearing: 19 January 2010.
Date of decision: 30 March 2010.

The appellant objected to the additional assessments of her salaries tax in the years
of assessment 2003/04 to 2007/08. The appellant claimed that the loan interest paid for
Property D, which was jointly owned by her and her husband Mr A, should be deducted.

The appellant was employed by Secondary School B during the relevant period.
She had since 15 March 2003 been allowed by the School to live in Dormitory C. Since
2003, the appellant and her two daughters moved from Property D to Dormitory C. Mr A’s
mother moved into Property D in the same year. Mr A, the appellant and her daughters
would normally spend their weekends and holidays in Property D to enjoy family time with
Mr A’s mother. However, in the weekdays while Mr A worked abroad, and in the days
while the appellant needed to deal with her regular teaching work, Mr A lived abroad, and
the appellant and her two daughters lived in Dormitory C.

Held:

1. The home loan interest deduction under section 26E of the IRO is applicable
only to a place of residence which is used as a “home’. The relevant question
is one of fact and degree. (D108/02, IRBRD, vol 18, 45 considered)

2. To claim a deduction under section 26E(1), the relevant property must not
only be a dwelling, but it must be the taxpayer’s sole or primary ‘place of
residence’ and used by the taxpayer as such; and a ‘place of residence’
means the place where a person normally lives and sleeps, which at least
implies that the taxpayer has a sleeping apartment in the dwelling or shares
one. (D8/04, IRBRD, vol 19, 111 considered)

3. The Board is of the view that, as a matter of fact and degree, Dormitory C
was the appellant’s principal place of residence. Accordingly, the claim on
the part of the appellant does not comply with the conditions under section
26E(1).
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4.  Asto Mr A, the Board considers that Property D was Mr A’s principal place
of residence, because whenever he came back to Hong Kong, he lived
mostly in Property D; he might occasionally lived in Dormitory C, but the
occasions should be few, as the environment there was not suitable.

5. As regards whether the appellant was to Mr A a ‘spouse not living apart’
referred to in section 26F(1), the Board considers that section 2(3) of the
IRO is a “deeming provision’, and does not include all situations and reasons
which are to be regarded as ‘living apart’. Accordingly, speaking from the
opposite way, for those who are not deemed to be living apart under section
2(3), it does not necessarily mean that they have fulfilled the requirements
for being a “spouse not living apart’ under section 26F(1).

6.  Section 26F is a provision concerning deduction of home loan interest. Itis
of the same nature as and closely connected to section 26E. Section 26E(9)
states that, a “place of residence’ in relation to a person who has more than
one place of residence, means his principal place of residence. A *spouse not
living apart’ referred to in section 26F in these circumstances should mean
one living in the same principal place of residence. The Board does not
preclude the possibility that the appellant had lived in Property A during the
relevant years of assessment. However, the Board has decided that Mr A
and the appellant had different principal places of residence. Even if they
were in a good spousal relationship, the appellant did not fulfil the
requirements for being Mr A’s ‘spouse not living apart’ in Property D.
Accordingly, the claim in relation to Mr A does not comply with the
conditions under section 26F.

7. The Board also expresses its view that: firstly, within the scope of section
26E, a person at the same time can only have one principal place of
residence; secondly, different cases should be judged and decided in
accordance with the particular facts of each case, and this case should not be
considered as overriding the general principle under the normal
circumstances, i.e. in the normal circumstances, husband and wife should
have the same principal place of residence; thirdly, even if factually husband
and wife have different principal places of residence, since both are not a
‘spouse not living apart’ to each other, one of them cannot name his or her
spouse to claim for deduction of home loan interest under section 26F(1).

Appeal dismissed.
Cases referred to:

D108/02, IRBRD, vol 18, 45
D8/04, IRBRD, vol 19, 111
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Taxpayer represented by her husband.
Chan Wai Lin, Chan Man On and Ong Wai Man for the Commissioner of Inland Revenue.
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‘5. To claim a deduction under section 26E(1), the Flat must not only be a
dwelling..., but it must be the Appellant’s sole or primary “place of
residence”, and “used” by the Appellant as such... The cases cited by
both parties indicate that a ““place of residence”” means the place where
a person normally lives and sleeps... As stated in D108/02... a “place of
residence” within section 26E at least implies that the person has a
sleeping apartment in the dwelling or shares one.’
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