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Case No. D6/11

Profits tax — development and sale of property — partnership business — liability of partners
— sections 3(1), 4(a) & 11of Partnership Ordinance and sections 16(1) & 17(1)(c) of Inland
Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Paul Lam Ting Kwok and Pang Melissa Kaye.

Date of hearing: 14 April 2011.
Date of decision: 13 May 2011.

Mr A, Mr B and Mr C of the appellant built village houses in a certain piece of land
in return for flats allocated. The allocated flats were then exchanged for another 2 pieces of
land in return for more flats allocated. The flats (the ‘relevant property’) were finally sold
to third parties at a profit.

Mr A filed a ‘nil’ profits tax return for the year of assessment 1998/99 for the
appellant. Mr A contended that the appellant did not carry on any business in the form of
partnership. The appellant just carried out property development. The flats allocated upon
completion of the development would be used as their residence.

The assessor opined that the appellant carried on a business and the profits in
property development and then sale of the relevant property was assessable to profits tax.

Mr A and Mr B raised separate objection against the profits tax assessment raised
on the appellant. Subsequently, only Mr B continued his communication with the Inland
Revenue Department (‘IRD”) by correspondence. Mr C never declares his position.

Mr B objected to the amended profits tax assessment raised on the appellant
claiming that he was only given $80,000 out of the sale of the relevant property.

Held :

1.  Mr A, Mr B and Mr C of the appellant were in partnership business.
According to section 11 of the Partnership Ordinance, every partner is liable
jointly with the other partners for all debts and obligations incurred while he
is a partner. IRD can demand any one of the partners for the tax payable in
respect of the partnership business.

2. Therelevant property was related to land and property development business.
The appellant in reality was no difference to a developer who acquires and
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develops land and makes profit out of selling the completed building
thereon.

3. Mr B raises no objection on whether the profit on the sale of the relevant
property was assessable or not. Neither does he raise any objection on the
computation of the amended profits tax assessment as excessive or
erroneous.

4. In deriving the assessable profits, deductions have been made of all the
expenditure of the appellant in relation to the development and sale of the
relevant property according to section 16(1). Subsequent distribution of
profits to the partners of the appellant constitutes to withdrawal of capital
which shall not be allowed deduction according to section 17(1)(c).

Appeal dismissed.

Cases referred to:
D45/08, (2008-09) IRBRD, vol 23, 899
Mersey Docks and Harbour Board v Lucas, 2 TC 25
D70/90, IRBRD, vol 15, 488

Taxpayer Mr B in person.
Chan Shun Mei and Chan Tak Hong for the Commissioner of Inland Revenue.
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