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Case No. D61/09

Salaries tax — whether the amended assessment to be final and conclusive — whether the
document was the statement submitted under section 70A — sections 70 and 70A of the
Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Choi Wun Hing Donald and Patrick Wu Yung Wei.

Date of hearing: 13 January 2010.
Date of decision: 30 March 2010.

Appellant reported in his tax return for the year of assessment 2005/06 as school
worker. The assessor issued a salaries tax assessment on 2005/06 to the appellant. The
appellant did not raise any objection to her salaries tax assessment. Later the assessor
discovered that the appellant was an independent agent of Company E and in the year of
assessment 2005/06 the appellant received commission from Company E. On 19 March
2007, the assessor issued an additional tax assessment for the year 2005/06 to the appellant.
On 20 May 2007, the appellant objected to the additional tax assessment. On 27 June 2007,
the appellant and the assessor had a meeting and the appellant served a signed document to
the assessor with the content to explain why she lodged the objection out of time and she
requested to reduce 10% of the commission as expenses. The assessor accepted the
appellant’s request to deduct 10% of the commission as expenses. Therefore, on 11 July
2007 the assessor issued an amended tax assessment for the year 2005/06. On 9 July 2007,
the appellant paid the tax assessed.

On 7 August 2007 the appellant requested to discuss about the objection to the
additional salaries tax assessment. The assessor explained that since the assessor has
accepted the request of the appellant to finish her objection and there was an amended
assessment issued on 11 July 2007, according to law, that amended assessment has already
become final and conclusive.

The issues for the Board to decide are: -

(@)  whether or not the amended assessment for the year of assessment 2005/06
issued by the assessor on 11 July 2007 has become the final and conclusive
assessment under section 70 of the IRO;

(b)  whether section 70A of the IRO was applicable in the present case to make

the assessor to correct the assessment.

Held:
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1. The Inland Revenue has accepted the appellant’s request to accept her late
objection and has amended the assessment under section 64(3) of the IRO.
The Board considered that under section 70 of the IRO the amended
assessment was final and conclusive, unless section 70A was applicable to
make the assessor to correct the amended assessment.

2. The Board agreed that the document dated 27 June 2007 received by the
Inland Revenue was not the statement referred to under section 70A. It was
because the document was not the statement submitted under the return and
it was not the statement submitted to Inland Revenue under the IRO. In
addition, in this case there was no such omission or error as stated in section
70A (D38/07, (2007-08) IRBRD, vol 22, 943 followed).

Appeal dismissed.
Cases referred to:
Ng Kuen Wai trading as Willie Textiles v Deloitte Touche Tohmatsu & CIR (2000) 5
HKTC 211
D137/02, IRBRD, vol 18, 239
D38/07, (2007-08) IRBRD, vol 22, 943

Taxpayer represented by her husband.
Lau Wai Sum and Chan Wai Yee for the Commissioner of Inland Revenue.
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‘In my view, the effect of section 70 of the Inland Revenue Ordinance is that the
way to challenge an assessment is by way of appeal and in the absence of any
appeal, the assessment is conclusive. The same section also provides that where
the amount of the assessable income or profits or net assessable value has been
agreed to under section 64(3), the amount is also conclusive for all purposes of
the Ordinance... If there should be an agreement on the assessable profit, then
[the taxpayer] cannot later on object to the agreed assessable profit. There is a
limited right to ask the tax assessor to correct any over assessment under section
70A.”
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‘The word ““statement™ in section 70A is restricted to a statement submitted in
respect of a return. Further, we agree that the word ““statement” means a
statement which a person is required to furnish to the Revenue under the [Inland
Revenue Ordinance]. The word “statement” appears in [other] sections...
Where the word ““statement™ is intended to refer to a statement other than a
statement which a person is required to furnish to the Revenue under the [Inland
Revenue Ordinance], it is clear from the context... ’
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