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Case No. D55/12

Salaries tax — income — whether the education subsidies granted by the employer should be
assessed as income — whether the Commissioner assessed tax within the limitation period —
Inland Revenue Ordinance (‘the Ordinance’) sections 8(1), 9(1), 11B and 11D. [Decision in
Chinese]

Salaries tax — deductions — whether the Appellant could deduct composition fees from
income — whether composition fees were wholly, exclusively and necessarily incurred in the
production of assessable income — whether the Appellant sought to deduct expenses of
self-education within the limitation period — the Ordinance sections 12(1), 64, 68(4), 70 and
70A(1). [Decision in Chinese]

Panel: Huen Wong (chairman), Hui Cheuk Lun Lawrence and Kenneth S Y Ng.

Date of hearing: 7 January 2013.
Date of decision: 26 March 2013.

The Appellant was originally assessed for salaries tax for the years of assessment
2003/04 and 2004/05, and raised no objection to those assessments. He enrolled in an
Executive MBA course at a university (‘the Course’) between March 2002 and July 2003.
His employer provided a subsidy scheme allowing employees to claim subsidies of
composition fees, but the employees would need to agree not to leave employment within
one year of completion of a course, or the employer would have the right to seek a refund on
the subsidies paid. The Appellant claimed subsidies for the composition fees for the Course,
and continued his employment for more than one year after the completion of the Course.
On 4 March 2010, the Assessor raised additional assessments for the years of assessment
2003/04 and 2004/05 on the subsidies. The Appellant objected to the additional
assessments, arguing that the composition fees were actually reimbursement for actual
expenses and not his income. His employer also did not report the subsidies as his income in
the relevant years. His colleagues also had similar situations, and the Inland Revenue
Department either did not raise any additional assessments on them, or it accepted the
subsidies for composition fees as reimbursement for actual expenses. In addition, the
employer’s requirement of continuous employment for one year after completion of a course
was not a strict one, so the subsidies should be treated as income at the time when the same
were paid, but not to be treated as income on one year after the completion of the Course.
Hence, the Inland Revenue Department raised assessments outside the limitation period.
The Appellant also argued that he should be allowed to claim deductions on the
compositions fees as expenses of self-education. The Deputy Commissioner dismissed the
objection from the Appellant. The Appellant then appealed to the Board.
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Held:

1.

The subsidies granted by the Appellant’s employer were actually money paid
for reimbursing the Appellant’s liability to pay composition fees to the
university. This was money paid by the employer at his request, and thus fell
within the meaning of ‘perquisite’ and a part of the Appellant’s income
(David Hardy Glynn v CIR 3 HKTC 245; D25/08, (2008-09) IRBRD, vol 23,
531 applied; D2/86, IRBRD, vol 2, 299 not followed).

It was the time when an employer became entitled to claim or waived the
right to claim a payment, but not the date when it was paid, which determined
the year of assessment of which the payment should be treated as income.
According to the requirements in sections 11B and 11D of the Ordinance, the
subsidies on composition fees received by the Appellant should be treated as
income of the year of assessment during when it was one year after the
completion of the Course, because that was the time when the Appellant’s
employer lost the right to claim back the subsidies from him. It was the
employer’s choice to consider whether to waive the right to seek subsidies
paid to employees who left employment within one year, and it would not
affect the Appellant’s legal position (D83/00, IRBRD, vol 15, 726; D26/07,
(2007-08) IRBRD, vol 22, 601 applied; D57/92, IRBRD, vol 8, 54
distinguished).

The Inland Revenue Department’s decision in the present case was the same
as the case authorities, and it applied the same legal principles. The
Appellant was not discriminated.

The Appellant did not put forward any evidence to show that he must enroll
in the Course in order to remain in his employment to earn income. The
Course was obviously for the Appellant’s own advancement, and was his
private expenses. Therefore, the composition fees he paid for the Course did
not constitute expenses which were ‘wholly, exclusively and necessarily
incurred in the production of the assessable income’ under section 12(1)(a) of
the Ordinance.

The Appellant did not object in writing to the relevant assessments within 1
month of issue according to section 64(1) of the Ordinance. He did not claim
that he was out of Hong Kong, ill, or otherwise prevented from objecting
within time. Thus, under section 70 of the Ordinance, the relevant
assessments became final and conclusive. The Appellant’s objection was
also raised after the limit of 6 months according to section 70A(1) of the
Ordinance. Hence, the Appellant could not seek any deductions of the
composition fees of the Course as expenses of self-education under
section 12(1)(e) of the Ordinance for the years of assessment 2001/02 and
2002/03.
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Appeal dismissed.
Cases referred to:

David Hardy Glynn v CIR 3 HKTC 245
D25/08, (2008-09) IRBRD, vol 23, 531
D83/00, IRBRD, vol 15, 726

D26/07, (2007-08) IRBRD, vol 22, 601
D2/86, IRBRD, vol 2, 299

D57/92, IRBRD, vol 8, 54

Taxpayer in person.
Wong Ka Yee and Chow Cheong Po for the Commissioner of Inland Revenue.
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* Although a perquisite must mean the payment of money common sense

requires that a perquisite must also include money which can be
obtained from property which is capable of being converted into money.
A perquisite also includes not only money which is actually paid to an
employee but money which is paid in discharge of a debt of the
employee.’
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‘... anidentifiable sum of money required to be expended by an employer,

pursuant to a contract of service for the benefit of the employee, is
money paid at the request of the employee and is either part of the
employee’s salary or is a monetary perquisite taxable as such according
to the law...”
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The sum was a loan till the point of waiver and the act of waiver
converted the same into income. Such waiver was in consideration of
the services rendered by the Taxpayer in those 1,410 days. We therefore
agree with the Revenue that the sum of $811,981 was income of the
Taxpayer. It accrued to the Taxpayer on 1 December 1995.”

#:D26/07 % F > AL ALL2005F2 218 lu AN E) - FHAEE A
J& £ &% #4934 (sign-on bonus) & A B2 & 0k (settling-in allowance) -
JBARAYITH > S 2 EANER G 124N B ] B8R - 44 452 EL 5] 42 1F 3%
EHRMEE TS FRE - B AL2005F9A58 HIR - FI1KEA
DERBZEERTRATREAE - ZRSANBMEAITHNOL XA
5, BEALHRERNMAPARELLE R BEIRHLI2NA
FAERERELELZNELRNIREN

A RFFER X4 TF

we consider that the contract should be construed as stating in effect
that the Appellant was only entitled to receive full sign-on bonus and
settling-in allowance contingent on his having served the full 12 months
from the date of employment.’

AERE#F R LERFTER G IANKEPLIRARERIFER
HINR L EIFATRE R RBE —F - AN & o i Ade
FE—FN B AR EHAE B RN GEERF G LiF AR
HoBRESTEIBRIELR FHF  BEREAEERF] - KRE
REHLEAMZEGIMEE  RZRATERNLE - RER2HER
M RKREARBRA EERRI EH 4T LIFA - BLE5 AT
R LEIFARE > BRUEMEARIMI EITHERRKRAANLS B
HA o

FiFAZ] AE T 2#%2D57/92, IRBRD, vol 8,54 - f£i%Z + » 4
MAR—HNER - AEIFRINGHXIT » 55 BE > H 3R
EFEHIR o ABLA S BT - H ek EE R ARA R IR RAE T RIE
RERFBRY TEFHHBELT - BURFA G 38 i Z AT X AT 892K
Moo MBLAREE R RAE RIRAZ - )5 E 8 - R 24T @14
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