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Case No. D53/09

Salaries tax — whether the appellant’s source of income arising in or derived from Hong
Kong — meaning of ‘60 days’ under section 8(1B) — whether necessary to render all services
in connection with employment outside Hong Kong — sections 8(1A)(b)(i1) and 8(1B) of the
Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Diana Cheung and Lisa K'Y Wong SC.

Date of hearing: 17 November 2009.
Date of decision: 3 February 2010.

The appellant was employed by his ex-employer (‘ex-employer’) during 1 March
2007 and 28 March 2008. The ex-employer was incorporated in Hong Kong as a limited
company with business address in Hong Kong. The appellant domiciled in Hong Kong.
The employment contract entered into between the ex-employer and the appellant stipulated
that ‘the employee should ... render services in any place in Hong Kong in accordance with
the instructions of the employer’. The employment contract also stated that ‘Hong Kong
law is applicable and should be interpreted according to the Hong Kong law’ and ‘the Hong
Kong court and tribunal shall have non-exclusive jurisdiction’. Records from the
Immigration Department showed that the appellant had visited Hong Kong for 110 days
during 1 April 2007 and 28 March 2008. In September 2008, the appellant had in writing
expressed to the Commissioner of Inland Revenue (‘Commissioner’) twice that he had
rendered services in connection with his employment between 1 April 2007 and 28 March
2008.

The Commissioner issued a salaries tax assessment to the appellant for the year of
assessment 2007/08 in the sum of $59,571. The appellant objected to the assessment,
claiming that during his employment with the ex-employer he had never worked in the Hong
Kong company and that he had never stayed in Hong Kong for more than 60 days per year.

Held:

1. In the light of the finding of the Board based on the evidence accepted, the
appellant’s source of income arose in or was derived from Hong Kong.

2. The words ‘60 days’ under section 8(1B) of IRO referred to the number of

days in Hong Kong during visits and not rendering services. Section 8(1B)
did not apply to assist the appellant who visited Hong Kong for 110 days
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during 1 April 2007 to 28 March 2008 exceeding 60 days (Commissioner of
Inland Revenue v So Chak Kwong, Jack 2 HKTC 174 considered).

3. In order to comply with section 8(1A)(b)(ii) of IRO, the appellant must
render outside Hong Kong all services in connection with his employment.
The appellant had rendered services in connection with his employment in
Hong Kong between 1 April 2007 and 28 March 2008, section 8(1A)(b)(ii)
was therefore inapplicable.

Appeal dismissed.
Case referred to:

Commissioner of Inland Revenue v So Chak Kwong, Jack 2 HKTC 174

Taxpayer in person.
Yip Chi Chuen, Tsui Nin Mei and Ong Wai Man for the Commissioner of Inland Revenue.
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