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Case No. D52/08

Property tax — corporation along with non-corporation owners in common — exemption —
incorporated owner in common shall be legally liable for the property tax of unincorporated
owner in common — sections 2, 5(1), 5(1A), 5(2), 56A and 68(4) of IRO. [Decision in
Chinese]

Panel: Anthony Ho Yiu Wah (chairman), Ivan Chu Siu Lun and Paul Lam Ting Kwok.

Date of hearing: 11 July 2008.
Date of decision: 16 February 2009.

The appellant, a private company incorporated in Hong Kong, was the sole owner
of Land Lot 1 and Land Lot 2. According to the record of the Land Registry, the appellant,
together with Mr. D, Mr. L and Mr. B were owners in common (each having one equal
undivided fourth part) of Land Lot J (the ‘Land’).

The appellant filed its profits tax return for the years of assessment 1999/2000,
2000/01 and 2002/03 to 2004/05. In its profits and loss accounts, an annual rental income
(for Land Lot 1, Land Lot 2 and the Land) of $1,200,000 was reported.

The appellant objected to the property tax assessment and the amended property tax
assessment issued to ‘the appellant and other owners’ of the Land for the years of assessment
1999/2000, 2000/01 and 2002/03 to 2004/05. The appellant also objected to be answerable
for any property tax liabilities of the alleged ‘Partnership of Property Co-owners or Joint
Owners’ of the Land.

The appellant contended that:

- The alleged ‘Partnership of Property Co-owners or Joint Owners’ of the Land
according to the record of the Land Registry was actually inexistent.

- The Land had been divided into 4 sub-lots (A, B, C and D).

- Sub-lots A, B and C, remained agricultural land with no leasing out and
earning nil rental income, were owned by Mr. B (3/4 interest). Sub-lot D was
warehouse-land-for-rent and owned by the appellant (1/4 interest). The
appellant was entitled to all the rental income of sub-lot D.
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- The appellant was the sole owner of the 25% interest of the Land that
generated rental income. Save for the appellant, no one else had been in
receipt of any rent of the Land.

- The rental income of the Land had been reported in the profits and loss
accounts of the appellant, with profits tax assessed and paid.

- The property tax assessments of the Land for the years of assessment
1999/2000, 2000/01 and 2002/03 to 2004/05 amounted to double taxation
which should be annulled.

Held:

1. Mr. B, Mr. D, Mr. L and the appellant were the owners in common, each
having one equal undivided fourth part or share of and in the Land.

2. There had been no sub-division of the Land into 4 sub-lots as alleged by the
appellant. Each owner in common should be entitled to a share of the rental
income in proportion to his or her share of and in the Land.

3. Even if all the other owners in common of the Land (except the appellant)
waived their right to rental income giving the appellant sole gratuitous right
to have all the rent of the Land, they could not object any property tax
assessment by reason of not in receipt of any rental income.

4. Mr. B, Mr. D and Mr. L (owners in common) were not corporation; they
would not be entitled to any exemption to property tax of the Land under
section 5(2)(a) of the IRO.

5. Property tax assessment may be issued to ‘the appellant and other owners’
according to section S6A. The appellant is legally liable to pay property tax
of the Land. IRD would neither need to raise property tax assessment to
other owners nor to inform the appellant whether or not property tax
assessment had been issued to other owners.

Appeal dismissed.

Cases referred to:

D55/01, IRBRD, vol 16, 477
D80/02, IRBRD, vol 17, 984

Taxpayer represented by its director.
Tsui Nin Mei and Chan Shun Mei for the Commissioner of Inland Revenue.
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‘The Taxpayer is the owner of the Subject Unit. He is the person chargable to
property tax under section 5 of IRO. Ms. C is not the registered owner and has
no beneficial interest in the Subject Unit. She is not chargeable to property
tax ... There is no question of double taxation as the Revenue fully accepts that
Ms. C is entitled to a refund of the tax she paid.’
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‘From Mr. A’s Assignment and the Housing Estate’s DMC (deed of mutual
covenants) and from the evidence of Mr. G that all car-parking spaces at the
Housing Estate (with the exception of the 19 Government parking spaces and
Car Park E) were located in the estate common areas ... it is beyond dispute
that Mr. A is an owner or rather a co-owner of the car-parking spaces in
question and his ownership or co-ownership was identified by virtue of Mr. A’s
Assignment and the Housing Estate’s DMC which are written documents
registered in the Land Registry and therefore section 56A of the IRO would be
applicable. We do not accept the contention of the Appellant’s Counsel that for
section 56A to apply, there must be an instrument naming all persons who are
or were co-owners of the car-parking space in question.’
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‘“We agree whole-heartedly” with the proposition that there must be certainty
in taxation and that no person is liable to tax unless he is clearly identified by
the law to be taxable. We do not, however, agree with the Appellant’s
contention that the Assessments are void as being issued to the wrong persons
or class of persons or issued to a class of taxpayers which is too vague or
imprecise to be capable of being identified with certainty. In this case, Mr. A is
clearly an owner or rather a co-owner of the car-parking spaces in question
and he together with the 1,000 plus co-owners at the material time clearly fell
within the ambit of section 564 of the IRO ...’
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