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Case No. D5/12

Property tax — appeal — stated case — legal principles of stated case — whether question of
law identified by applicant is arguable and proper for the High Court to consider —
sections 5, 5B and 69(1) of the Inland Revenue Ordinance (‘the IRO’).
[Decision in Chinese]

Panel: Albert T da Rosa, Jr (chairman), Chan Yue Chow and Kong Chi How Johnson.

Stated Case, No hearing.
Date of decision: 8 May 2012.

The Board of Review (‘the Board”) made a Decision in respect of the Applicant’s
case (‘the Decision’). The Applicant did not agree with the Decision, and applied to the
Board to state the case to the Court of First Instance.

As summarized by the Respondent, the following four points were raised by the
Applicant in the stated case: (1) assessable value should be ascertained in accordance with
section 5B of the IRO, and it was incorrect to calculate assessable value by deducting
deductible items from rental income; (2) if assessable value was ascertained by the
consideration paid in using the property, then the assessable value in respect of the same
property should be the same, whether the owner was responsible for paying rate,
government rent, management fee and air-conditioning charges etc; (3) where the owner
was responsible for paying rate, government rent, management fee and air-conditioning
charges etc, payment of those items was made by the tenant on a ‘user-pay’ basis to the
owner (who then paid those items on behalf of the tenant) and should not affect the amount
of assessable value; (4) the authorities raised by the Board did not require the Commissioner
to calculate assessable value in accordance with section 5B of the IRO, and were therefore
inapplicable to the present case.

Further, the Applicant also stated that the Board had ‘relentlessly covered the
mistakes committed by the Commissioner’, and would ‘disclose the matter’ at the right
moment so that certain government departments and persons ‘can hardly absolve
themselves of all blame’.

Held:

Principles for case stated
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Under section 69(1) of the IRO, the appellant or the Commissioner might
make an application requiring the Board to state a case on a question of law
for the opinion of the Court of First Instance. The relevant principles could
be summarized as follows: (1) the applicant must identify a question of law
which was proper for the High Court to consider; (2) the Board was under a
statutory duty to state a case in respect of that question of law; (3) the Board
had a power to scrutinize the question of law to ensure that it was one which
was proper for the Court to consider; (4) if the Board was of the view that the
point of law was not proper, it might decline to state a case; (5) if the
applicant (whether the taxpayer or the Commissioner) was dissatisfied with
the Board’s refusal to state a case, it was up to the applicant to decide whether
to take further action. (Commissioner of Inland Revenue v Inland Revenue
Board of Review and Aspiration Land Investment Limited (1988) 2 HKTC
575 and Aust-Key Co Ltd v Commissioner of Inland Revenue [2001] 2
HKLRD 275 considered)

It was not enough for the applicant to raise doubt in respect of a question of
law on the Board’s decision. The Board had to consider whether the
applicant’s doubt constituted a question which was arguable and proper for
the High Court to consider. (D26/05, IRBRD (2005-06), vol 20, 174
considered)

Applicant’s Point One

3.

The *assessable value’ displayed on the Notice of Assessment of Property
Tax referred to the ‘assessable value’ after deducting payment of rate by the
owner. The way it was expressed in the notice might cause misunderstanding
to the Applicant. However, and in any event, the “net assessable value’ stated
in the determination of the Deputy Commissioner was calculated in
accordance with the IRO. Therefore, the point raised by the Applicant did
not constitute an arguable question of law.

Applicant’s Point Two

4.

The Applicant’s statement was only his pure assumption and had no legal
basis. In fact, the Applicant’s assumption was made on the basis that ‘the
assessable value was ascertained by the consideration paid through using the
property’. Obviously, such point was made on the basis of section 5B(2) of
the IRO, but the Applicant did not consider that ‘consideration’ thereunder
included any consideration payable in respect of the provision of any services
or benefits connected with or related to the right of use (under section 5B(6)
of the IRO). The relevant amount of payment had been found as
‘consideration’ by the Board in the Decision, and had to be calculated as
‘assessable value’. The issue was not whether any third party had provided
services, but whether the tenant had paid (or was required to pay under the
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lease) the relevant payments. As a result, the point raised by the Applicant
did not constitute an arguable question of law.

Applicant’s Point Three

5. Under the Decision, the Board had already found as a matter of fact that all
the tenancy agreements clearly stated that the property was leased to the
tenant at a specific monthly rent, and there was no “user-pay’ item included.
The terms of the relevant tenancy agreements also clearly stated that the
Applicant was responsible for the management fee and air-conditioning
charges, and these payments were not made by the Applicant on behalf of the
tenant. This was a finding of fact. The Board’s decision on this aspect was
final and did not constitute any question of law. In any event, the Applicant
also stated his stance in writing that the issue of ‘user-pay’ did not form the
legal basis of his appeal.

Applicant’s Point Four

6.  The Applicant’s contention that the authorities relied on by the Board was
not applicable to his case was clearly contrary to facts. The authorities
mentioned in the Board’s decision were decisions made in respect of
taxpayers’ appeal and case stated under the IRO. Therefore, the point raised
by the Applicant did not constitute an arguable question of law.

Other matter
7. The Applicant had misunderstood the procedures and purpose of appeal. The

Board would only assess the evidence and arguments objectively, and its
decision would not be affected by any political consideration or threats.

Application refused.
Cases referred to:
Commissioner of Inland Revenue v Inland Revenue Board of Review and
Aspiration Land Investment Limited (1988) 2 HKTC 575

Aust-Key Co Ltd v Commissioner of Inland Revenue [2001] 2 HKLRD 275
D26/05, IRBRD (2005-06), vol 20, 174
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* An applicant for a Case Stated must identify a question of law which it is
proper for the High Court to consider.

The Board of Review is under a statutory duty to state a case in respect of that
question of law.

The Board has a power to scrutinize the question of law to ensure that it is one
which it is proper for the court to consider.

If the Board is of the view that the point of law is not proper, it may decline to
state a case.’
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‘ The proper course for the Board to take when it is asked to state a case but
which involves no proper question of law is to decline the request. If the
applicant (whether the taxpayer or the Revenue) is dissatisfied with the
Board’s refusal to state a case, it is up to the applicant to decide whether to
take further action (and if so, what action to take).’
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