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Case No. D5/10

Salaries tax — notice of appeal — appeal on assessment — Commissioner’s written
determination served on appellant’s residential address by registered post and receipt
acknowledged by appellant's husband — appellant issued notice of appeal approximately 8
months out of time — whether Commissioner’s written determination validly served —
whether the Board should exercise discretion to allow appeal out of time — sections 58 and
66(1) of the Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Salaries tax — body massage industry — cash tips — whether appellant received cash tips
during financial year — whether appellant discharged evidential burden — section 68(4) of
the IRO.

Panel: Anthony So Chun Kung (chairman), Paul Mok Yun Lee and Adrian Wong Koon
Man.

Date of hearing: 20 October 2008.
Date of decision: 26 April 2010.

On 28 December 1999, the appellant entered into a service agreement with
company A (with clauses involving cash tips and their payment) and was employed as a
massager as of that date. According to the information provided by company A, the
appellant was entitled to cash tips in the sum of $81,355 during the financial year. Neither
company A nor the appellant declared the cash tips in the appellant’s tax return for the
financial year 2000/01. The Commissioner made a further assessment in respect of the cash
tips.

The appellant objected to the further assessment, contending that she did not
receive the cash tips during the financial year. The appellant further alleged that she had no
knowledge of the clauses in the service agreement that tips would include cash tips or that
company A had an obligation to release the cash tips received to its employees.

The Commissioner issued a written determination in relation to the appellant’s
objection on 1 November 2007. The written determination was served on the appellant’s
residential address by registered post with a letter stating the appellant’s right of appeal
together with the relevant appeal procedures and time limitation. The same was received
and acknowledged by the appellant’s husband. However, the appellant only issued the
notice of appeal on 12 August 2008, explaining that her husband did not bring the
documents to her attention.

Held:
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1. Under section 58 of the IRO, a written determination could be validly served
on a person at his or her residential address by post. In proving service by
post, it would be sufficient to prove that the letter containing the written
determination was properly addressed and posted.

2. Under section 66(1) of the IRO, unless the Board allowed an extension of
time under subsection 1(A), the notice of appeal must be issued within 1
month after the service of the Commissioner’s written determination
together with the reasons for decision and the statement of facts.

3. The written determination was served on the appellant’s address on 1
November 2007 in accordance with section 58(2) of the IRO. The
appellant’s appeal was therefore out of time. Apart from the fact that the
appellant’s husband for no reason did not relate the determination to the
appellant, the appellant did not propounded other reason or explanation for
the delay. Hence, the Board could not, nor was it entitled to, allow the
appellant to appeal out of time. The Board exercised the discretion and
refused the application for appealing out of time.

4. Massagers belong to the service-providing industry, and it is reasonable for
customers to pay cash tips. Notwithstanding this, the appellant had no
knowledge about that. This was also contrary to the service agreement,
which contained clauses relating to cash tips. Further, the cash tips records
kept by company A also contained the nickname of the appellant. The
appellant failed to discharge her evidential burden under section 68(4) of the
IRO by proving that she did not receive cash tips from her ex-employer.

5. It had always been difficult in proving transactions by cash. If the Inland
Revenue Department was required to provide signature as proof, the

working burden for the tax assessment process would be unreasonably
increased.

Application refused.

Taxpayer in person.
Hui Chiu Po and Lai Wing Man for the Commissioner of Inland Revenue.
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