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Case No. D50/12

Profits tax — appellant submitting tax return out of time — defence of ‘reasonable excuse’ —
whether appellant had reasonable excuse — whether additional tax excessive — sections 51,
58, 59, 66(3), 68, 80, 82, 82A(1) and 82B of the Inland Revenue Ordinance (Capl12)
(‘the IRO”). [Decision in Chinese]

Panel: Albert T da Rosa Jr (chairman), Chan Miu Lan Anita and Shum Sze Man Erik.

Date of hearing: 13 August 2012.
Date of decision: 7 February 2013.

The Inland Revenue Department (‘the IRD’) sent a tax return to the Appellant’s
business address registered with the Business Registration Office (‘Address B’) through
ordinary post. Under the tax return, the Appellant was reminded to submit the tax return
1 month after being issued. The Appellant submitted the tax return 5 months and 3 days out
of time.

The Appellant stated that it did not receive the tax return delivered to Address B;
that it had received Employer’s Return of Remuneration and Pensions twice at another
address of the Appellant (*‘Address A’), and hence was not aware of receiving the tax return;
that neither it nor its tax representative had received any warning from the IRD regarding its
failure to submit the tax return; that it had already provided books of account to its
accountant to audit for declaring tax, hence there was no intention to submit the tax return
late; that it was not conversant with the laws of Hong Kong; that the IRD had exempted it
from paying surcharge for that year of assessment; that it had paid the additional tax.

The Appellant did not dispute the lateness for submitting the tax return, but
contended that it had reasonable excuse for the late submission. The present incident was the
first offence of the Appellant in the last 5 years. The Appellant had a history of late
submission of profits tax return and employer’s tax return. In the hearing before the Board,
the Appellant elected not to testify on oath but to make submissions only.

Held:
1.  The Appellant’s duty to pay additional tax depended on: whether it failed to
follow the directions in the notice issued under section 51(1) of the IRO;

whether it had no reasonable excuse; whether it had been prosecuted for the
same facts under sections 80(2) and 82(1) of the IRO.
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2. The fact that the notice was issued did not mean that the taxpayer must
receive the same, meaning that he or she must be actually aware of the notice.
Notice required to be served under section 58(2) of the IRO was deemed to be
served under ordinary course of post. Hence, it was unnecessary for the
Commissioner to establish that the taxpayer was aware of the notice. Under
the law, it was unnecessary for the Commissioner to post the tax documents to
every known address of a taxpayer. If the taxpayer did not prudently ensure
the effectiveness of the delivery of documents to the address of his or her
choice by post, the mere fact that he or she was not aware of that did not
amount to a reasonable excuse and the way how the taxpayer handled it
should be noted. (Chan Chun Chuen v The Commissioner of Inland Revenue
[2012] 2 HKLRD 379 considered)

3. The burden of proving that there was reasonable excuse was on the Appellant.
The Appellant did not inform the IRD when it applied for the copy of tax
return, nor did it provide any new address in the copy of tax return. Further,
the Appellant failed to rebut the fact that it received the proposal for
assessment of additional tax in lieu of prosecution from the IRD. The
Appellant also alleged that the IRD did not post the tax return to Address A.
However, the Commissioner was not required to send the tax return to all the
known addresses of a taxpayer. The Appellant had also never paid attention
to the deadline for submitting the tax return; hence, the present incident was
not an isolated one. There was a reason for the IRD to post the tax return to
Address B. Therefore, the Appellant had no reasonable excuse in submitting
the tax return out of time. (D142/99, IRBRD, vol 15, 72 considered)

4.  Even if the Appellant did not receive the tax return, that did not provide a
reasonable excuse for the Appellant to submit the tax return out of time. As
the Appellant elected to provide Address B as its business address, the
Appellant should make proper arrangement to ensure that it received mails
posted to that address, and it should be aware of any mail being posted to that
address. The Appellant did not make the proper arrangement to ensure that it
would receive mails posted to Address B.

5. Whether a taxpayer received tax return was a finding of facts based on the
information and evidence provided by him or her. In the present case, the
Appellant said it duly received mails posted to Address A, but elected to have
Address B as the business address. (D94/97, IRBRD, vol 12, 517 considered)

6. Being unaware of having received the tax return did not mean that the
intended recipient had no legal responsibility. The Appellant had previous
record of late submission of profits tax return and tax return for employer
posted to Address A. More, the Appellant had duly received the business
registration renewal demand note posted to Address A and payment was not
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made out of time. Hence, the Board could not accept the allegation by the
Appellant that it was unaware of the posting of tax return.

7. The Appellant stated that the IRD should issue reminders to taxpayers who
failed to submit tax returns, but that was neither a ground of appeal nor a
mitigating factor. For late submission of tax return, the starting point was
10% of the outstanding amount of payable tax, assuming that the taxpayer
was a first offender, unintended and caused no loss to the IRD. In any event,
the IRD had posted the proposal to the Appellant at Address B. (D112/99,
IRBRD, vol 14, 642 considered)

8.  The followings were the principles adopted by the Board in dealing with late
submission of tax return (which was not an exhaustive list): (1) lack of
intention was not a reasonable excuse nor a mitigating factor; (2) paying tax
was not a relevant factor, as it was the duty of taxpayer; (3) lack of intention
was not a reasonable excuse, as a taxpayer should not possess such intention.
(D20/11, (2011-12) IRBRD, vol 26, 352 considered)

9.  Ignorance of law was not a ground of appeal. This was a widely accepted
principle. (D101/03, IRBRD, vol 18, 940 and D96/97, IRBRD, vol 12, 520
considered)

10. The IRD exempted the Appellant from surcharge because it genuinely
believed that the Appellant did not receive the notice of profits tax assessment
for the said year of assessment. However, it did not mean that the IRD had
accepted that the Appellant did not receive the tax return and other letters
posted to Address B. In determining the amount of penalty, the Board would
consider all the facts in the case including: the length and nature of the delay;
the amount of tax involved; the absence of an intention to evade; whether
there was any loss of revenue; the track record of the taxpayer; the acceptance
of the tax return eventually submitted without further investigation by the
assessor; the lack of education on the part of the taxpayer; the steps taken to
put the taxpayer’s house in order; the provision of management account;
conduct of the taxpayer before the Board. Hence, there was no inter-relation
between the exemption of surcharge and whether additional tax should be
assessed. The Board was of the view that the additional tax penalty assessed
by the Commissioner was not excessive. (D118/02, IRBRD, vol 18, 90,
D112/99, IRBRD, vol 14, 642, D34/09, (2009-10) IRBRD, vol 24, 663,
D20/11, (2011-12) IRBRD, vol 26, 352 and D15/09, (2009-10) IRBRD,
vol 24, 461 considered)

Appeal dismissed.
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‘1 am unable to accept the taxpayer’s argument advanced by Mr Dykes

SC and Mr Parker that the *“giving™ of notice implies ““receipt” by the
taxpayer, in the sense that he must have actual knowledge of the notice.
Section 58(2) is the governing provision for giving notice by way of
postal service. Once it is invoked the Commissioner does not need to
show further that the notice had ““actually’” come to the knowledge of the
taxpayer. This is because, first, the very fact that a mode of service other
than personal service is permitted, is by itself an indication that service
will be completed when the requirements stipulated for service have
been fulfilled. Although section 58(2) does not use words that postal
service “shall be deemed to be service”, the wording in that section
clearly carries that meaning. See Deputy Commissioner of Taxation v.
Taylor [1983] 2 NSWLR 139 at 143. ... In my view, once the document
was properly served under section 58(2), actual notice was treated to
have been given to the taxpayer. It is then up to the taxpayer to ensure
that the document which he had chosen to be sent to a specified address
would be brought to his attention.’
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* Under the statutory framework there is no requirement to serve on all

the known addresses of the taxpayer. The taxpayer’s right is further
protected because he has the right under section 51(8) to choose which
address he wishes the notices from the IRD to be sent to him.’
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* Speaking for my part, the mere lack of actual knowledge of Mr Chan per
se would not be a reasonable cause if he did not exercise due diligence
in ensuring the effectiveness of the arrangement he had with KLY for
transmission of letters to him.”
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B AR T D FIETHAL R > TRRH R EL T AR RED THbhE o FE
o PIRAZSTRMARILEZAA R $IE » Mz R REE# L -

28. AEEANIAA » MAZ R SAEE > D94/97, IRBRD, vol 12,517 £ £ i &
ARARABLAPTIR & 6l TR e A o) — M F Z KT - DIA/97 £ R — ZUFLAZE
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NABAFLZZFRBIBRBEL » FHNELEBERSIEH - ZEMH R HE R
XA e

*10. We have carefully considered the materials placed before us, and what
the financial controller told us, including his answers to questions by the
Representative for the Respondent, and find as a fact that the Taxpayer
had not received the Return.

11. As the Taxpayer had not received the Return, the requirements of the
notice in the Return has not been ““given” to the Taxpayer within the
meaning of section 82A(1)(e)(sic) of the IRO and the Taxpayer has
therefore made out its case under section 82B(2)(a) that it is not liable to
additional tax.

12. If, contrary to our decision, the notice in the Return had been ““given™ to
the Taxpayer within the meaning of section 82A(1)(e)(sic), despite the
non-receipt by the Taxpayer of the Return, we are satisfied that the
non-receipt of the Return amounted to reasonable excuse.’
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32. EIRALETRA R FA T A FIF R A e TWMBE - B
EiR AR Z U4 Sdbak 6y 2008 £ £ 2010 FE e B L Bie B @ s B L
WK e Bk > AXER 2 FEHER LIFARE EW/A A M ARG TRAKEZR
BL& o AR o

58



(2013-14) VOLUME 28 INLAND REVENUE BOARD OF REVIEW DECISIONS

LIREHQ)  HEBARERLERZRAR 15 LIFARRERFAERL 4 # &

33. LR AFE#RERAREBSREIZA KD X TIZWAE GEMTIRT 1
i@ ko KAFF LK

34. D112/99, IRBRD, vol 14, 642 ;& — F MHL AL 27— AT HLIRPLEK 45 R
AT AN B & DAL G 8.69% ) B - KA 2 AL EM R AT ¢

34.1. MAHLAIAK BLE B R ) kAR R AR BARML K 09 ABLA R R
i 4o - 42X IA P ML R A 3L A TR T LR 09 TRAR TR OR & — TR
BRE - REMHWE IR AT

* 31. Neither can the Taxpayer’s misconception that there would be a
reminder from the Revenue on the outstanding profits tax return,
be a ground of appeal against liability nor be it a mitigating
factor.’

34.2. #BEAR X AVEFMBIMENNE  BLABARMLE  RLHE
RIZBMEBEAR FZHE > TN ag4e & R P A HL 2R b 10% - i%
FAHF B X H)F R X0 T ¢

* 33. As in various past decisions of this Board, we adopt the penalty
starting point for late filing of return at 10% of the tax
undercharged or tax that would have been undercharged if the
taxpayer is a first offender, the delay is unintentional and the
Revenue has suffered no loss.”
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LREEG(D) : X (HH) FAofF
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‘It is a generally accepted principle that ignorance of the law is not a ground
for appeal...Once the plea of ignorance were allowed, it would throw our
whole legal system into disarray.’
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50.2.

(i)  agigegnd #Bido R

(i) PR ReHIK
(i) HRAEZFEAGHEA
(V) 3£i%3]%e 4 %

(v) SaEPHRGLE

(Vi) HEMmeRIGE/BEMD
RRIFHL EAE#ATIAE

(Vi) MBARKEBRE

(viil) MR8

(ix) RLFEEKE

(x) MBALEE T2 ATAT A

3 X H] 38R X

The length and nature of the delay
The amount of tax involved

The absence of an intention to
evade

Whether there is any loss of
revenue

The track record of the taxpayer

The acceptance of the tax return
eventually submitted without
further investigation by the
assessor

The lack of education on the part
of the taxpayer

The steps taken to put the
taxpayer’s house in order

The provision of management
account

Conduct of the taxpayer before
this Board
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*33. The Revenue’s waiver of the surcharge on 27 April 1998 must

have been premised in part on the non-receipt of the original
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notice of estimated assessment. We are prepared to infer in the
circumstances of this case that the Appellant did not receive the
Original Return. This does not, however, dispose of the Revenue’s
case which is premised on the Appellant’s failure to comply with
the notice handed to him during the interview on 19 March 1998.
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