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Case No. D48/12

Profits tax — loss carried forward — bank overdraft interest expenses — sections 16, 17(1)(b),
19C(4), 59(3), 64(1), 68(4) and 70 of the Inland Revenue Ordinance (‘the IRO’); section
2A(2) of the Inland Revenue Rules. [Decision in Chinese]

Panel: Albert T da Rosa Jr (chairman), Susanna W Y Lee and Mak Wai Piu Paul.

Date of hearing: 20 August 2012.
Date of decision: 28 January 2013.

The Appellant objected to the profits tax assessment for the year of assessment
2007/08 issued by the Inland Revenue Department (‘the IRD’) against it. The Appellant
claimed that it should be allowed to set off the loss carried forward from the assessable
profits and that the amount of interest expenses as allowed to be deducted was incorrect.

In the years of assessment 2005/06 and 2006/07, the Appellant failed to furnish its
tax returns and the IRD issued estimated profits tax assessment and additional assessment
(‘the First Category Assessments’) against it. The IRD did not receive any notice of
objection from the Appellant to the First Category Assessments within the statutory time
limit.

As regards the interest expenses, part of the money overdrawn from the bank
account was lent by the Appellant to its related company and directors by way of interest-free
loans. The IRD took the view that the interest incurred from such loans should not be
allowed to be deducted and used the ratio of the relevant loans to the Appellant’s total assets
to calculate the amount of interest that was not allowed to be deducted. The Appellant
claimed that the loan to its related company was actually used as prepayments to the
mainland factory to purchase raw materials and pay salaries to the outsourced workers. It
suggested that the ratio of 1/3 should be used as the basis of apportionment for the overdraft
interest. However, the Appellant failed to support its claim that the loan was used as
prepayments as it did not explain how the ratio of 1/3 was arrived at, and failed to provide the
details of its transaction with the related company and information and documents to
illustrate the source of the money lent to the related company. Further, the loan to its related
company was interest-free.

Held:

1.  As the Appellant failed to lodge any valid notice of objection to the First
Category Assessments, according to section 70 of the IRO, such assessments
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were final and conclusive. The assessable profits concerned should also be
regarded as final and conclusive. For all purposes under the IRO, the
Appellant did not suffer any loss for the years of assessment 2005/06 and
2006/07. Accordingly, its claimed loss could not be used to set off the
assessable profits for the year of assessment 2007/08 under section 19C(4) of
the IRO. (Corpora Enterprises Limited v CIR 2 HKTC 656; Chun Yuet Bun
trading as Chong Hing Electrical Co v CIR 2 HKTC 325)

2. The bank overdraft interest incurred from the loans to the Appellant’s related
company and directors was not a deductible item under section 16(1)(a) of the
IRO but expenses of which deduction was not allowed under section 17(1)(b)
of the IRO. The IRD’s using the ratio of the relevant loans to the Appellant’s
total assets as the basis of apportionment to calculate the amount of interest
that was not allowed to be deducted was reasonable and appropriate, and was
in accordance with section 2A(2) of the Inland Revenue Rules.

Appeal dismissed.
Cases referred to:

Corpora Enterprises Limited v CIR 2 HKTC 656

Chun Yuet Bun trading as Chong Hing Electrical Co v CIR 2 HKTC 325
D57/99, IRBRD, vol 14, 506

D35/07, (2007-08) IRBRD, vol 22, 809

D21/11, (2011-12) IRBRD, vol 26, 367

Mok Tsze Fung v CIR 1 HKTC 166

Ms B, Director of Company A for the Taxpayer.
Wong Ka Yee and Chow Cheong Po for the Commissioner of Inland Revenue.
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... It is not enough merely to come armed with an actual loss, but Corpora
must also be able to bring itself within sub-section (4) of section 19C of the
Ordinance ... to show that ... the $1.8 million loss for 1981/82 ... is still being
recognized as a loss for the purpose of that sub-section.

The estimated assessment in respect to the year of assessment 1981/82 for
Corpora has now become final and conclusive under section 70 of the Inland
Revenue Ordinance. It is not merely the estimated assessment which is to be
regarded as final and conclusive, but in the words of section 70, the amount of
the assessable profits assessed by the assessment shall be “final and
conclusive for all purposes™ of the Ordinance. Conversely, the factual
premise of there being no loss shall likewise be final and conclusive.

... As a corollary to the fact that Corpora’s assessable profits for 1981/82 are
final and conclusive, it must be also final and conclusive that Corpora had
incurred no losses in the same year of assessment. Hence, for the purposes of
the Ordinance, there is no loss capable of being set off or carried forward for
setting off in subsequent years under section 19C(4). Corpora’s 1981/82
$1.8m. loss could not, therefore, be resorted to for the purpose of section
19C(4) in the instant appeal.’
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... Itis not for the Court to decide the degrees of negligence which might
disentitle a taxpayer to submit a late objection, nor to substitute its view
of the facts for that of the Commissioner. Further, although this is an
Ordinance which should be construed liberally, the word “prevent” is a
simple English word and | see no reason for trying to substitute another.
The Commissioner’s duty is to consider the reasons put forward by the
taxpayer for the late objection and then ask himself this question. Is it
owing to (a) absence from Hong Kong, or (b) sickness, or (c) some other
reasonable cause that the taxpayer was prevented from giving the
prescribed notice?

The Government has entrusted the Commissioner with this
responsibility and it is not for the Court to seek to interfere with it unless
the decision making process is in some way flawed. Furthermore, it is
not for the Court to set any standard, or guide lines for the
Commissioner to follow, nor to infer that although three months late
objection is too long, a lesser period may amount to a “reasonable
cause”. A short period of late objection may add weight to the
explanation preferred by the taxpayer, but the Commissioner may still
not consider it a ““reasonable cause”.

The Commissioner must always act fairly in the exercise of his powers
and consider all matters, but it is for him and him alone to make a
decision. | do not have to weigh up the facts and say whether or not they
fall within the proviso, otherwise | would be conferring upon myself the
power which the Ordinance gives to the Commissioner.

I can find no flaw in the decision making process of the Commissioner
and the decision is clearly not so unreasonable as to justify the Court
interfering.’
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