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Case No. D47/12

Salaries tax — deduction of rental expenses — sections 12(1)(a) and 68(4) of the Inland
Revenue Ordinance. [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Lau Kun Luen Alex and Pang Melissa Kaye.

Date of hearing: 20 December 2012.
Date of decision: 28 January 2013.

The Appellant appealed against the Inland Revenue Department’s refusal to allow
his relevant rental expenses to be deducted from his assessable income. His grounds were
that: had he not been employed to work in Hong Kong, he would not have any private reason
to have to rent a place in Hong Kong; it was owing to the employment contract that he had to
find a living place here; he thus executed the lease and incurred the rental expenses, so such
expenses must be wholly, exclusively and necessarily incurred in the production of his
assessable income.

Held:

1.  The Appellant’s relevant rental expenses (assuming he did have incurred the
amounts which he claimed to be deducted) were expenses which he incurred
for renting a place of rest and lodging for himself during off-work hours, but
not incurred in the course of performing his duties, in doing the work of the
office, or in doing the things which it was his duty to do while doing the work
of the office (Ricketts v Colquhoun 10 TC 118; Humbles v Brooks 40 TC
500); as such, according to CIR v Humphrey 1 HKTC 451, such expenses
were not incurred ‘in the production of the assessable income’; and according
to D28/08, (2008-09) IRBRD, vol 23, 624 , such expenses were private in
nature and should not be deducted from the assessable income.

2. The fallacy of the Appellant’s argument lay in his misunderstanding of the
words “in the production of the assessable income’. In CIR v Robert P Burns 1
HKTC 1181, the Court of Appeal in dismissing the taxpayer’s claim pointed
out that it must distinguish between ‘in the production of assessable income’
and ‘for the production of assessable income’, the latter being expenses
incurred to prevent the taxpayer from being unable to earn the assessable
income but not expenses incurred “in the production of assessable income’.
By the same token, if the Appellant did not come to Hong Kong, he would be
unable to earn the assessable income, therefore his rental expenses were
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incurred “for the production of assessable income’ but not ‘in the production
of assessable income’.

Appeal dismissed.
Cases referred to:

CIR v Humphrey 1 HKTC 451
Humbles v Brooks 40 TC 500

Ricketts v Colquhoun 10 TC 118
D54/94, IRBRD, vol 9, 324

D28/08, (2008-09) IRBRD, vol 23, 624
CIR v Robert P Burns 1 HKTC 1181

Taxpayer in person.
Chan Siu Ying for the Commissioner of Inland Revenue.
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‘“In the performance of the said duties” means in the course of their
performance... It means “in doing the work of the office, in doing the things
which it is his duty to do while doing the work of the office”.’
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‘... the language ... points to the expenses with which it is concerned as being
confined to those which each and every occupant of the particular office is
necessarily obliged to incur in the performance of its duties, to expenses
imposed upon each holder ex necessitate of his office and to such expenses
only... in other words, the terms employed are strictly, and, I cannot doubt,
purposely, not personal but objective. The deductible expenses do not extend to
those which the holder has to incur mainly and, it may be, only because of
circumstances in relation to his office which are personal to himself or are the
result of his own volition.”
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“A man must eat and sleep somewhere... Normally, he performs those
operations in his own home, and if elects to live away from his work so that he
must find board and lodging away from home, that is by his own choice, and
not by reason of any necessity arising out of his employment; nor does he, as a
rule, eat or sleep in the course of performing his duties, but either before or
after their performance.’
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‘* The authority of CIR v Humphrey 1 HKTC 451 concluded that the rental
expenses were obviously not incurred in the performance of the duties of the
Taxpayer’s employment. It is quite clear that these are private or domestic
expenses. Hence, her attempt to deduct rental expenses paid by her... cannot be
made out and as such, she was unable to satisfy the stringent conditions laid
down under section 12(1)(a) of the IRO.’
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