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Case No. D46/11

Property tax — personal assessment — whether the Appellant was entitled to elect for
personal assessment — whether the Appellant was permanent resident in Hong Kong —
whether the Appellant was ordinarily resident in Hong Kong — section 41 of the Inland
Revenue Ordinance (‘the Ordinance’). [Decision in Chinese]

Panel: Anthony So Chun Kung (chairman), Sandy Fok Yue San and Fong Sui Yi Andrea.

Date of hearing: 12 November 2007.
Date of decision: 1 February 2012.

The Appellant and his wife were born in Hong Kong and are Hong Kong permanent
residents as defined by the Basic Law. Since 2003, the Appellant’s wife was employed to
work outside Hong Kong, and thus the Appellant’s family moved to live there. The
Appellant and his wife only returned to Hong Kong for a short period of time each year for
visiting relatives and attending private business. They would stay in the home of their
children’s godpartents when they returned to Hong Kong. During these years, the Appellant
rented out his property in Hong Kong. He elected for personal assessment on his rental
income in the relevant years of assessment. The Assessor held that he was not entitled to
personal assessment because he was not ordinarily resident in Hong Kong, and proceeded to
assess property tax on his rental income. On objection, the Deputy Commissioner
confirmed the Assessor’s decision. The Appellant appealed.

Held:

1. According to section 41(1) and (4) of the Ordinance, a person can only elect
for personal assessment if he is of or above the age of 18 years, and either he
or his spouse must be a permanent resident or a temporary resident. A
permanent resident is someone ordinarily resident in Hong Kong.

2. ‘Ordinary residence’ must be construed as bearing their natural and ordinary
meaning, and the term connotes residence in a place with some degree of
continuity and apart from accidental or temporary absence. It refers to a
person’s abode in a particular place or country which he has adopted
voluntarily and for settled purposes as part of the regular order of his life for
the time being, whether of short or of long duration. This is a question of fact
(D45/06, (2006-07) IRBRD, vol 21, 842; D7/05, (2005-06) IRBRD, vol 20,
262 applied).
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3. There is no dispute that the number of days the Appellant stayed in Hong
Kong during the relevant years of assessment was insufficient to qualify him
as temporary residents under section 41(4).

4.  Since 2003, the Appellant’s family had moved and resided outside Hong
Kong because of his wife’s employment. All the facts indicated that Hong
Kong was not the place that the Appellant habitually and normally resident at.
His departure from Hong Kong was not temporary. Hence, the Appellant
was not ordinarily resident in Hong Kong, and thus not a permanent resident
under section 41(4).

5. Asaresult, the Appellant was not qualified to elect for personal assessment.
6.  Percuriam:
There may be confusion caused by the use of ‘permanent resident’ under
section 41(1)(b), which is defined as ‘ordinarily resident in Hong Kong’
under section 41(4). It is suggested that section 41(1)(b) should be amended

to delete ‘permanent resident’ and only retain ‘ordinarily resident in Hong
Kong’ (D7/05, (2005-06) IRBRD, vol 20, 262 considered).

Appeal dismissed.
Cases referred to:

D7/05, (2005-06) IRBRD, vol 20, 262
D45/06, (2006-07) IRBRD, vol 21, 842

Taxpayer in person.
Chan Shun Mei and Lau Wai Sum for the Commissioner of Inland Revenue.
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‘Unless the appellant or her husband was a permanent resident within the
meaning of section 41, the appellant might not elect for personal assessment
and her appeal must fail.

Section 41(1)(b), read with section 41(4), makes it clear that to be a permanent
resident within the meaning of section 41, the individual must ordinarily reside
in Hong Kong.’
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“19. In brief, it is clear that the words *“ordinary residence” must be
construed as bearing their natural and ordinary meaning as words of
common usage in the English language: Levene v Inland Revenue
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Commissioners [1928] AC 217 and Inland Revenue Commissioner v
Lysaght [1928] AC 234 applied.

20. The term connotes residence in a place with some degree of continuity
and apart from accidental or temporary absence: see Levene v Inland
Revenue Commissioner, above, at 225.

21. “*Ordinarily” means ““adopted voluntarily and for settled purposes™ and
as apart of the regular order of a man’s life: see Inland Revenue
Commissioners v Lysaght, above, at 248.

22. To be an ordinary resident of a place, the person must be *“habitually
and normally resident here, apart from temporary or occasional
absences of long or short duration ....(The concept) refers to a man’s
abode in a particular place or country which he has adopted voluntarily
and for settled purposes as part of the regular order of his life for the
time being, whether of short or of long duration’ and this is ultimately a
question of fact. To be a settled purpose, it is necessary to have “a
sufficient degree of continuity’’: see Reg v Barnet LBC, Ex p Shah [1983]
2 AC309, at 342-344. The House of Lord decision in Shah has been
applied by the Hong Kong Court of Final Appeal in Prem Singh v
Director of Immigration (2003) 6 HKCFAR 26.’
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‘ The use of the phrase ““permanent resident” in section 41(1)(b) as a criteria
and the definition of “permanent resident” in section 41(4) as ““an individual
who ordinarily resides in Hong Kong” may breed misunderstanding and
discontent.

Perhaps section 41(1)(b) ought to be amended to adopt the same ““ordinarily
resident in Hong Kong” wording.’
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