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Case No. D45/08

Profits tax — intention to purchase the property — whether or not the appellant could
successfully prove that his intention to purchase the property was for self-use or for his
parents’ residence — genuinely held, realistic and realizable intention. [Decision in Chinese]

Panel: Anthony Ho Yiu Wah (chairman), Andrea Fong and Edward Shen.

Date of hearing: 13 June 2008.
Date of decision: 29 December 2008.

The appellant claimed that his intention to purchase the property was for self-use and
for his parents’ residence. However, later he discovered that he could not satisfy the criteria
to apply for investment immigration to Hong Kong and he could not successfully commence
his business in Hong Kong. In addition, his wife’s tourist visa application was rejected.
Therefore, the appellant offered the property for sale after purchase and the property was
sold two months after the purchase of the property. The appellant objected to the profits tax
assessment on the profits from the sale of the property.

Held:

1. In this appeal case, the Board has to determine whether or not the appellant
could successfully prove that his intention at the time of acquisition was for
self-use or for his parents’ residence. The appellant’s stated intention at the
time of acquisition could not be fully accepted. Genuinely held, realistic and
realizable intention could be determined after considering all the evidences,
including what have been said and done by the relevant people (Simmons v
IRC [1980] 1 WLR 1196 and All Best Wishes I.td v Commissioner of Inland
Revenue 3 HKTC 750 followed).

2. The Board considered that the appellant could not successfully prove his
intention at the time of acquisition was for self-use or for his parents’ residence.
Therefore, the profits gained by the appellant from the sale of the property was
subjected to profits tax.

Appeal dismissed.
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Simmons v IRC [1980] 1 WLR 1196
All Best Wishes Ltd v Commissioner of Inland Revenue 3 HKTC 750

Taxpayer represented by his tax representative.
Chan Wai Lin and Tsui Nin Mei for the Commissioner of Inland Revenue.
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‘Trading requires an intention to trade; normally the question to be asked is
whether this intention existed at the time of the acquisition of the asset. Was it
acquired with the intention of disposing it at a profit, or was it acquired as a
permanent investment?’

15. Mortimer =E7FAll Best Wishes Ltd v. Commissioner of Inland Revenue 3
HKTC 750—ZH1# B (EET7110) :
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‘The intention of the taxpayer, at the time of acquisition, and at the time when he
is holding the asset is undoubtedly of very great weight. And if the intention is on
the evidence, genuinely held, realistic and realizable, and if all the
circumstances show that at the time of the acquisition of the asset, the taxpayer
was investing in it, then I agree. But as it is a question of fact, no single test can
produce the answer. In particular, the stated intention of the taxpayer cannot be
decisive and the actual intention can only be determined upon the whole of the
evidence.’
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