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Case No. D44/08

Case stated — deductions allowable in the assessable value of property — whether point of
law arguable and proper to be stated — sections 5 and 5B of the Inland Revenue Ordinance
(‘IRO’). [Decision in Chinese]

Panel: Anthony Ho Yiu Wah (chairman), Kwong Kok Shi and Keith Yeung Kar Hung.

Date of hearing: 5 December 2008.
Date of decision: 29 December 2008.

The Board did not accept the contention of the applicant that the assessable value of
property should be based on net income. The applicant objected to the decision of the Board
and applied to the Board to have his case stated for the opinion of the Court of First Instance.

Held:

The applicant contended that “assessable value” was the consideration paid by the
tenant for the use of the property. It therefore followed that expenses on toilet rolls,
soap, water, electricity, air conditioning, sanitation and security etc (collectively
known as management fee) should be deducted from the nominal rent. The
contention of the applicant was wrong. Assessment and charge of tax must be in
accordance with the IRO and cannot be based on net income. The Board found that
the contention of the applicant was plainly and obviously unarguable and was not a
proper one to be stated for the opinion of the High Court.

Application refused.
Cases referred to:

Commissioner of Inland Revenue v Inland Revenue Board of Review and
Aspiration Land Investment Limited (1988) 2 HKTC 575

Aust-Key Co Ltd v Commissioner of Inland Revenue [2001] 2 HKLRD 275

SC12/04 (D26/05, IRBRD, vol 20, 174)

Taxpayer in person.
Sunny Li Ho San, Government Counsel, William K W Liu, Government Counsel of the
Department of Justice for the Commissioner of Inland Revenue.
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‘1. An applicant for a Case Stated must identify a question of law which it is
proper for the High Court to consider.

2. The Board of Review is under a statutory duty to state a case in respect of
that question of law.

3. The Board has a power to scrutinize the question of law to ensure that it
is one which it is proper for the court to consider.

4. If the Board is of the view that the point of law is not proper, it may
decline to state a case.’
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‘The proper course for the Board to take when it is asked to state a case but
which involves no proper question of law is to decline the request. If the
applicant (whether the taxpayer or the Revenue) is dissatisfied with the Board’s
refusal to state a case, it is up to the applicant to decide whether to take further
action (and if so, what action to take).’
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