(2008-09) VOLUME 23 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D43/08

Salaries tax — deduction of maintenance payments and married person’s allowance —
sections 12 and 29 of Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Anthony So Chun Kung (chairman), Francis Tak Kong IP and Kelly Wong Yuen
Hang.

Date of hearing: 18 March 2008.
Date of decision: 16 December 2008.

The appellant objected to the salaries tax assessment for the year of assessment
2006/07. The appellant claimed that he should be entitled to deductions of his maintenance
payments and a married person’s allowance.

The appellant and Madam A on 27 April 2005 executed a Divorce Agreement by
which the appellant should pay C$1,000 monthly to Madam A as maintenance. The
Supreme Court of Country B issued the Certificate of Divorce on 13 June 2005, confirming
that the marriage between the appellant and Madam A was formally dissolved on 11 June
2005.

The appellant did not dispute that the maintenance payments did not comply with the
requirements for deduction under section 12(1) of the IRO; neither did he dispute that a
divorcee did not comply with the requirements for entitlement to a married person’s
allowance under section 29 of the IRO. What the appellant disputed was that, given the
payment in all three situations was in the nature of financial maintenance, why he would be
entitled to such an allowance if he was married or separated but not if he was divorced. The
appellant considered the IRO unfair and in ignorance of the objective world.

Held:

1. Maintenance payments, despite being ordered by the court, were expenses of a
domestic or private nature, and could not be said to have been incurred in the
production of the appellant’s pension income. Therefore, the requirements
under section 12(1) of the IRO were not satisfied and the deduction for such
payments was not allowed.

2. According to section 29 of the IRO, the claimant for a married person’s
allowance must be married, and his spouse did not have assessable income, and
if they were living apart, the claimant must be maintaining his spouse. Section 2
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of the IRO defined spouse as married persons. Accordingly, ‘married person’s
allowance’ was not applicable to divorcees. (Sit Kwok Keung v Commissioner
of Inland Revenue 5 HKTC 647)

3. In the present case, the marriage between the appellant and Madam A was
formally dissolved on 11 June 2005. In the relevant year of assessment
2006/07, the appellant was not in a marriage with Madam A. Therefore, the
appellant did not comply with the requirements under sections 29 and 2 of the
IRO and was not entitled to a married person’s allowance.

4. The Board agreed that the appellant’s views were not without sense. However,
whether the IRO was unfair to divorcees and should therefore be amended was
a policy issue and was beyond the jurisdiction of the Board. (Sit Kwok Keung v
Commissioner of Inland Revenue 5 HKTC 647; Sit Kwok Keung v
Commissioner of Inland Revenue 6 HKTC 534)

Appeal dismissed.
Cases referred to:

Sit Kwok Keung v Commissioner of Inland Revenue 5 HKTC 647
D61/99, IRBRD, vol 14, 511
D82/03, IRBRD, vol 18, 824
Sit Kwok Keung v Commissioner of Inland Revenue 6 HKTC 534

Taxpayer in absentia.
Chan Sze Wai and Lai Wing Man for the Commissioner of Inland Revenue.
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‘.as a matter of statutory construction the appellant is not entitled to the
married person’s allowance,...Maintenance payments made to Madam Yim
pursuant to the court order are not deductible under section 12(1) of the
Ordinance because they do not satisfy the conditions of that section.’
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‘I am reminded by the applicant, although the matter was not earlier canvassed,

that he also relies on section 12(1)(a) of the [Inland Revenue] Ordinance.

Section 12(1)(a) says that, in ascertaining the net assessable income a person for
any year of assessment, there shall be deducted from the assessable income of
that person all outgoings and expenses other than expenses of a domestic or
private nature. In my view, maintenance payments are manifestly expenses of a
domestic or private nature. They are not, for example, business expenses nor
are they are in any other way public expenses. The fact that a court orders
payment of family support does not thereby convert the payment into one of a
public as opposed to a private nature. In my view, therefore, section 12(1)(a) is
not applicable.’
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(i) Zfz (5651710 ) (R2/25 )

‘The Appellant is not within section 29(1) as he was not married at any
time within the year of assessment 1998/99. His case is not within section
29(4) as the Appellant and Madam Yim were not “husband and wife” and
the Appellant was not a “spouse” within the meaning of the [Inland
Revenue] Ordinance in that year of assessment.’

(i) [FUMERE (56540196 ) [ R2/28 ]

‘[ agree with the Board’s decision because even section 29(4) refers to a
“husband and wife ... living apart ... ”. The use of the words “husband
and wife” clearly shows that although 2 people may not be living together,
their relationship must still be that of a married couple before section 29
can be relied upon.’

(i) _LIFiERE (FH659TI7E ) [ R2/33 ]

‘Given the statutory meanings ascribed to those terms in subsections (1)
and (4) of section 29, the decision of the Board to the effect that the
appellant was not “married” for the purposes of section 29(1) in the
relevant year of assessment was unassailable and the judge was plainly
right in upholding the decision of the Board in that regard.’
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‘The rationale for not according a divorced person the equivalent of the married
person’s allowance when he is nonetheless legally liable to support his former
spouse is difficult to fathom. For my part, I have considerable sympathy with
persons (of which there must be many) in the position of the appellant. The
position under the legislation as it stands does seem to be both unfair and
inequitable. It may be more than passing interest to note the position in other
Jurisdictions. For example, under UK tax legislation, some form of tax relief has
always been available...

Quite why some form of tax relief is not available in Hong Kong is not readily
apparent. However, redress lies not in the hands of the court but the legislature.
1t is perhaps timely to invite its attention to this “iniquity”.’
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‘[ also have considerable sympathy with persons in the position of the appellant
who receive no tax relief for maintenance payments made to a former spouse.
The Legislature’s attention was directed to this “iniquity” in the judgment of Le
Pichon JA. This matter was debated in the Legislative Council on 10 July 2002
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following the decision in Civil Appeal 3137. It is clear from the press release of
that debate supplied to us that the Government did not consider it appropriate to

introduce a tax allowance to persons in the position of the appellant for alimony

or maintenance payments to a former spouse. Any reform in this regard is a

matter entirely for the Legislature and not for the Courts.’
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