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Case No. D42/10

Salaries tax — income — gratuity — whether payment as gift was due to the service rendered
during employment — sections 8, 9 and 68(4) of the Inland Revenue Ordinance (‘IRO).
[Decision in Chinese]

Panel: Chow Wai Shun (chairman), Kong Chi How and Liu Kin Sing Alex.

Date of hearing: 14 December 2010.
Date of decision: 11 February 2011.

The Appellant was employed as a shop assistant from 1986, and he resigned on 31
August 2008 citing health reasons. The Appellant’s employer paid him a long-service
payment at his resignation, and also another $300,000 as ‘additional long-service payment’
(‘the Sum’). The Sum was an extra payment by the Appellant’s employer in addition to
what was required under the Employment Ordinance, to recognise the excellent service
rendered by the Appellant. In the year of assessment 2008/09, the Assessor assessed the
Sum as taxable for salaries tax. The Appellant objected to the assessment, arguing that the
Sum was given by his employer because he retired for health reasons as a benevolent
gesture. The Acting Deputy Commissioner subsequently confirmed the assessment. The
Appellant then appealed against the assessment.

Held:

1.

According to sections 8 and 9 of the Ordinance, any gratuity as a result of
any office or employment is subject to salaries tax. Gratuity means any
monies received based on services rendered (D79/88, IRBRD, vol 4, 160
applied).

Although the Appellant received the Sum because of his resignation due to
health reasons, he and his employer both confirmed that the Sum was a
reward given to him as a result of his contribution and hard work, but not a
long-service payment or a punitive fee paid by his employer for any breach
of contract. Therefore, the Sum was a gift on account of past services, and it
is thus a kind of gratuity as defined by the Ordinance (D25/92, IRBRD, vol 8,
348; D15/93, IRBRD, vol 8, 350 considered; D80/00, IRBRD, vol 15, 715
applied) and therefore taxable.

The Appellant failed to satisfy the burden imposed by section 68(4) of the
Ordinance, to show that the Sum or part of it was irrelevant to his former
employment.
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Appeal dismissed.

Cases referred to:
D79/88, IRBRD, vol 4, 160
D25/92, IRBRD, vol 8, 348
D15/93, IRBRD, vol 8, 350
D80/00, IRBRD, vol 15, 715

Taxpayer in person.
Yip Chi Yuen and Chan Siu Ying for the Commissioner of Inland Revenue.
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‘(1) apayment would be taxable if it is in the nature of a gift on account of
past services;

(2) apayment made on account of compensation for loss of employment or a
payment in lieu of or on account of severance pay is not taxable;

(3) itisnotthe label, but the real nature of the payment, that is important;

(4) the way in which the sum in question was arrived at is a material factor
in determining the real nature of the payment.’
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