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Case No. D42/07

Salaries tax — whether or not reasonable to use mandatory provident fund to settle the long
sarvice payment — assess the nature of payment whether it was compensation, gratuity or
discretionary bonus — section 31Y and 31YAA of the Employment Ordinance [Decison in
Chinesg].

Pand: Anthony So Chun Kung (chairman), Ivan Chu Siu Lun and Shirley Fu

Date of hearing: 30 Augugt 2007.
Date of decison: 13 February 2008.

Thetaxpayer objected to theadditiond tax assessmentson her sdariestax. The taxpayer
clamed that asum of money received from her employer was a compensation for loss of office and
was not gratuity or additiond discretionary bonus. Therefore this sum of money should not be
assessed for salary tax.

There are two disputes in the present case: (1) the taxpayer argued that it was
unreasonable to use mandatory provident fund to settle long service payment, which would reduce
her entitled compensation; (2) the taxpayer stated that the said sum of money was successfully
demanded by her from the company asacompensation for aloss of office and it was not gratuity or
additiond discretionary bonus.

Hed:

1.  To avoid employer to make double payment on dismissa of employee, section
31lY and 31YAA of the Employment Ordinance stipulated that long service
payment and the mandatory provident fund could be used to settle with each other
toreducetonil. If mandatory provident fund scheme benefit has been provided to
employee, under section 31Y the long service payment would deduct the full
amount of the mandatory provident fund scheme benefit until dl the long service
payment was reduced to nil. If long service payment has been provided to
employee, under section 31Y AA mandatory provident fund scheme benefit would
deduct the full amount of the long service payment until al the mandatory provident
fund scheme benefit was reduced to nil. On this question, it was not unreasonable
to have the long service payment being deducted from the mandatory provident
fund. It was also the rules as stated under section 31Y and 31YAA of the
Employment Ordinance. Therefore the company deducted the long service
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payment from the mandatory provident fund not only followed therulesasstated in
the Employment Ordinance, but was aso reasonable (D81/01, IRBRD, val 16,
671 followed).

2.  Thetaxpayer demanded the said sum of money from the company. However the
sad sum of money demanded from others did not necessarily mean that it was
compensation money. It could adso be gratuity or discretionary bonus. Smilaly
the company offered the taxpayer two days to consider did not mean the
conddered payment was compensation for loss and was not additiond gratuity.
TheBoard could not rely on the subjective view of one party to assessthe nature of
the sum of payment. The Board has to rely on the objective evidence to infer
whether or not the said sum of money from the Company was compensation or
gratuity or discretionary bonus. The Board has to assess the nature of the said sum
of money under each category in order to determine whether it was compensation,
contractua payment, payment under ordinance, compensation for the loss of
employment benefits or the sum as clamed by the employer as gratuity or
discretionary bonus (D80/00, IRBRD, val 15, 715 and D87/01, IRBRD, vol 15,
725 followed).

3.  Thetaxpayer s contract was terminated according to the contract, which did not
require any further agreement on termination. The said sum of money was dso
payment outside the contract. Therefore the said sum of money was not possible
to be the compensation for the termination of the contract. The taxpayer did not
have other agreement on the termination of contract. Therefore the said sum of
money was obvioudy not possble to be payment under the contract and the said
sum of payment was adso not possible to be payment under the ordinance.

4.  Unlessthe taxpayer proved that the company under agreement or ordinance has
respongbility to provide time for her to look for another job or to ensure her that
the benefits of the new job would be the same asthe old one, or to providefinancia
assgtance to her in view of her husband’ s unemployment, and the taxpayer was
entitted to such rights, the company has no responshility a dl to pay any
compensation for all the difficult Stuation of the taxpayer under her unemployment.
Under the Stuation of no respongbility to make any payment, the said sum of
money could only be gift or gratuity and it could not possibly be compensation.
Even though the said sum of money was caculated by reference to the period of
time required to look for another job, since the taxpayer ill could not have the
right to clam againgt her employer for such loss, the said payment could not
possbly be the compensation for the loss under employment (D80/00, IRBRD,
vol 15, 715 and D87/01, IRBRD, vol 15, 725 followed).
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Appeal dismissed.
Casesreferred to:

D107/02, IRBRD, val 18, 32
D133/01, IRBRD, vol 17,1

D55/93, IRBRD, vol 8, 395

D81/01, IRBRD, val 16, 671

D80/00, IRBRD, val 15, 715

D87/01, IRBRD, val 15, 725

D4/05, (2005-06) IRBRD, vol 20, 256

Taxpayer in person.
Leung To Shan and Chan Man On for the Commissoner of Inland Revenue,
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The effect of section 31Y is that where an employee receives a gratuity
under the terms of his contract of employment, where the gratuity (or
mandatory provident fund scheme benefit) is based upon the length of
service and the amount exceeds the amount of any long service
payment that the employee would have been entitled to under the
formula set out in section 31V, then the long service payment is
reduced to nil. Section 31Y does not deem all or part of a gratuity (or
mandatory provident fund scheme benefit) to be long service payment.

Sections 31Y and 31YAA do not assist the Taxpayer. They simply
ensurethat an employer isnot obliged to make any double payment for
the same thing.
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(d) Hence, despite his length of service, any entitlement of the Taxpayer
for long service payment under the EO would have been reduced to nil
because of the gratuities (or mandatory provident fund scheme
benefit) previously paid to him by the Employer. In our view, this
conclusion does not have the effect of contracting out of, or
contravening, the EO. Wereiterate that section 31Y does not deemall
or any part of a gratuity (or mandatory provident fund scheme benefit)
to be long service payment.’
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* Of course, Organization B decided to make the payment because it was going to
terminate the employment, but that does not begin to explain why the payment
could be regarded as compensation for loss of office. Consequently, we do not
feel able to attach much weight to Ms C' s understanding of the nature of the
payment. We have already referred to the Board' sdecision in D3/97 which made
the point that it is not the label, but the real nature of the payment, that is
important. Smilarly, it would not beright for t his Board to take the say-so of an
employee or that of the representative of the employer in determining what is
the real nature of the payment. Thisisnot to say or suggest in any way that Ms
C was not truthful to the Board. It issimply that the Board cannot abdicate its
responsibility of finding objectively what is the nature of the payment on the
basis of the evidence before it.
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‘7. ...Simply because the amount in dispute was paid to the Taxpayer on the
occasion of the termination of hisemployment, it does not follow that the
amount cannot be liableto salariestax. Thetest for salariestax liability
iIs not a ‘ but for’ test; rather, it is whether the sum arose from the
employment for services past, present or future (see section 8(1) of the
IRO and D2/99, IRBRD, vol 14, 84 and cases cited therein).

8. What then is the true nature of the amount in dispute? To answer this

question, let usfirst seewhat itisnot—it is not a severance payment, it is
not a contractual payment, it is not a statutory payment, and it is not a
payment for loss of employment rights. The Employer says that it is a
payment for something  extra’ . We agree. On the factsfound it can only
be categorized as an ex gratia payment or ‘ gratuity’ (see section 9(1) of
the IRO). It clearly arises from the employment...
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“17.

The Taxpayer also tried to argue that the Sum was compensation for loss
of employment. Thiscannot be correct. For a sumto be compensation, it
must be shown that there is the loss or surrender of rights on the part of
the Taxpayer and a legal liability on the part of Company B to pay
compensation for loss of such rights. However, the Taxpayer’s
employment with Company B was deter minable by any party upon giving
the appropriate three months written notice. When the notice period
was proposed and accepted and paid to the Taxpayer, there was no
breach of contract on the part of Company B.... Furthermore, the
Taxpayer admitted that the Sum was a unilateral offer from Company E
without asking him to surrender any rights. We accept the Revenue’ s
submissions that the Taxpayer haslost no rights and was not entitled to
claim any damages from any party for the potential loss of office in
Company B when the Sum was proposed or paid to him.’
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