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Case No. D39/05

Penalty tax — gpped out of time— sections 66and 71 of the Inland Revenue Ordinance (‘IRO’) —
whether or not there was evidence to show that the delay of the gppelant was due to illness or
absence from Hong Kong — whether or not any complaint or the question on the way to ded with
the charge of interest was within the jurisdiction of the Board. [Decisgon in Chinese]

Pand: Anthony Ho Yiu Wah (charman), Fred Kan and Ng Ta Chiu.

Date of hearing: 11 March 2005.
Date of decison: 30 August 2005.

The Deputy Commissioner of Inland Revenue gave his Determination dated 30
September 2004 in relation to the pendty tax imposed on the sdlary tax of the gppellant in the years
of assessment from 1995/96 to 1997/98. The Determination was posted on 30 September 2004
and was received in the post office on 5 October 2004. On 27 October 2004, the Office of the
Clerk to the Board of Review received a letter dated 26 October 2004 from the appellant. The
sad letter was issued to the Deputy Commissioner of Inland Revenue and in the said letter the
gppellant expressed that he was not satisfied with the decison of the Deputy Commissioner of
Inland Revenue.

On 28 October 2004, the Clerk to the Board of Review wrote aletter to the appellant to
inform him that his gpped was not in accordance with the requirements of the IRO and requested
the appellant to send the copy of the Determination and the annex to the Office of the Clerk to the
Board of Review. On 29 November 2004, Inland Revenue issued to the gppdllant the revised
sdary tax assessment for the years of assessment from 1995/96 to 1997/98 and the notice for the
payment of therevised sdlary tax. At the sametime, the Inland Revenue aso issued to the gppel lant
anoticein relation to the charge of the interest payment for the delay in paying the tax in the years
of assessment from 1995/96 to 1997/98.

On 17 December 2004, the appellant wrote aletter to the Clerk to the Board of Review
to oppose the pendlty tax imposed in the years of assessment 1995/96 to 1997/98 and to oppose
the interest unreasonably charged by the Inland Revenue. At the same time, the gppellant also
posted the copy of the Determination and the annex. The Office of the Clerk to the Board of
Review recaived the sad letter and the document on the same day.

At the hearing, the appellant did not rebut or explain why did the gppd lant not to lodge the
appeal or to perfect the appeal procedure within the legaly prescribed time limit.
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Hed:

1.  Thekey words under section 66(1A) of the IRO were ‘prevented by illness or
absencefrom Hong Kong or other reasonabl e cause from giving notice of apped in
accordancewith section (1)(a)’. The case authoritiesin the past explained that the
meaning of the words were very clear and were redtrictive. The taxpayer should
comply with strict tandards so asto prove the gpplication of section (1A). When
the law has stated such a time limit, the taxpayer mugt gtrictly comply (D11/89,
IRBRD, val 4, 230; D3/91, IRBRD, val 5, 537 followed).

2. The Board conddered that the gppelant had not followed the one month
prescribed time limit to submit the legally required gppedl documentsto the Board
as stated under section 66(1)(a). There was no evidence to show that the
gopdlant’ sapped out of timewas dueto illness or absence from Hong Kong. As
aresult, under the IRO, the Board could not permit the appdl lant to apped out of
timeagaing his pendty tax imposed on hissdary tax assessment for the yearsfrom
1995/96 to 1997/98.

3. TheBoard agreed that the charge of interest was based on section 71(10) of the
IRO and it was not atax assessment. Therefore any complaint or the question on

the way to ded with the charge of interest was not within the jurisdiction of the
Board.

Appeal dismissed.
Cases referred to:

D11/89, IRBRD, val 4, 230
D3/91, IRBRD, vol 5, 537
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Taxpayer in person.
Chow Cheong Po and Lau Wa Sum for the Commissioner of Inland Revenue.
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