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Case No. D38/07

Salaries Tax — freelance artiste — whether self-employed or under employment — deduction
of outgoings and expenditure calculated at a percentage of income earned - sections 70A and
68(4) of Inland Revenue Ordinance (‘IRO’) [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Patrick Ho Pak Tai and Benny Kwok Kai Bun.

Date of hearing: 30 August 2007.
Date of decision: 4 January 2008.

The appellant was a freelance artiste. He contended that his income should be
subject to profits tax instead of salaries tax assessment. He further contended that instead of
at 10%, IRD had agreed to his deduction of outgoings and expenditure be calculated at 30%
of his income earned.

The appellant objected to the assessor’s

Held:

refusal to correct the salaries tax assessments for the years of assessment
1996/97 to 1999/2000;

salaries tax assessments for the years of assessment 2000/01, 2001/02 and
2003/04; and

profits tax assessment for the year of assessment 2001/02.

In respect of the application to correct the salaries tax assessments for the years of

assessment 1996/97 to 1999/2000

1.

The salaries tax assessment for 1996/97 which had been agreed to by the IRD
and the appellant shall be final and conclusive for all purposes in accordance
with section 70 of the IRO.

As the appellant did not lodge any valid objection or appeal within the time
limit against the assessments made for the years of assessment
1997/98,1998/99 and 1999/2000, such assessments shall be final and
conclusive for all purposes in accordance with section 70 of the IRO.
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3. Section 70A(1) is not applicable as the tax returns for the years of assessment
1996/97 to 1999/2000 submitted by the appellant contain no error within the
meaning of section 70A of the IRO which would also qualify as a
non-arithmetic mistake incorrectly done through ignorance or inadvertence.

In respect of the objection to the assessments for the years of assessment 2000/01,
2001/02 and 2003/04

4. Whether the appellant was self-employed or under employment would make
no difference to this appeal. Even if there could be any relationship, the
Board would hold that the appellant was under employment.

5. In respect of the deduction of outgoings and expenditure allowed and
calculated at 10% of the income earned, the appellant never submits any list
of expenditure details, analysis or supporting documentation to the IRD. As
such, the Board was of the view that the appellant failed his burden of proof
under section 68(4) that the actual outgoings and expenditure he incurred for
the income earned were in excess of the allowed 10% for the relevant years
of assessment.

Appeal dismissed.
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VAT 3 AN s 564.0007C
INRZ G 85,3805

E: M (BUKH QOO LRBLARE )Y o IIBLAH 5 /b
3,0007C, KA 482,3807C.

(b)  2001/02 R F 4 & FI A B PEAL

YNGINZE S V]
PRSI L A31.3.2002 4 (H4F S
MD 2w FIEA @] i A& 1,840,0007C
S K TP 32(1,840,000 x 10%)  (184,00070)
NEEE = iEF (53,0007%)
Y PEBAE 1.603.0007¢C
Y SR 240.4507C

Bt S ACRACR BN 2 42001/024F FE VP o

VPR AT AE 2003454 H 24 H & Al g0 15, 40 2604 J8 (BE 45 4 41) 2R 70A
2% B 1. 1996/97 22 2000/01 B AFE JE IR B R B VPR . PEBL AT IR FF 1L
X} 2000/01 VR B AF & BB S, H R ER AN #SAE T
2001/02 R B AT FE 3 R BL VERL A T -

B 2001/02
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(36)

(37)

(38)

(39)

INRAE WIS 780,0007G
Ji:
SR TTSE (78,0007%) V!
VAR N S 702,0007G
Ji:
U N B 216,0007C
VAT 3 AN s 486.0007%
N AR 72.1205c
e Lo PAEFIRR I SO RIS E N B 10% 0T 5.

2. (BiFE QOO RBLFE) LY AT G, AN 469,1207T.
B AE20034E5 H 19 H A A5 P ARRGNBIN O VPR AT 1
FEAIE RN, MR VERL AT, NS T 85%72000/01F12001/02
TRBUE B 3 R B PP R 1 RO

Bl 25 AR T20034E8 H27 HEL L DL R S0 fF, PASC R 51996/97 42
2001/02 VR BHAEBE 1) S 5 -

(@  EVRARAS R A

(b)  AXHE 191 FE12 2HG RKMEFRIA, &ERR ETFAY
I Z N ILEN, AT U A Al RR 42 N2 A R T

() AXFE2000511 H28H, WEIVAF AHE T2 AAEH A K am |
A TG R 22 HE R AR A

VPR AT ER B SRR M S AN T L9 199741 H5H 321998

F1HITHM A ZARIA, PR AEE— 2 2R e F, E _EiF

NN E30% 0B TT >0, AHANSEAR . By aT AR irdI ), b

PR/ BRI, HBRE Rt Rk Rl el e,

B 55 R T-20074E5 H2 H Zek M AN w) Bl SRt

@ EFIFAUVAASEARA], T19964E12 H27TH AT &2
, AAWIH19974E1 HOH 2199841 H8H, sk fiskfty, K
L 519954FE& 41 524 A1

(b)  EURAUAN NG AER H T PRIE. PR, 7k iE S dH R
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IR A NG 43462000921 H10H . 200342 A24 H 52004
F1H29H, DN NSO ILRIE. PR, AR0E A ELRE TS,

AR ERE, KBRS B ICE2) 70 Bt K A& v A ]

(40) AN RN T IR .

(a)

(b)

(©

FYR A T 19974F4 1 H 2200243 F31 H BAE], AL 2
AR I R IL TR

VR NBATERS N, o BATHAM T H KB, (HAEAR
) RVEA IO OLT, LR AT BAT RO AR ks, BUn
SRR o

EVRNAE AT R A, TSRO TR R 3

(41) EVRNAEEEAROEIN A Z 2 7 RR R 813

(a)
(b)

R NE ST, V) 2 HFa AL B A O

EVRNBATHAIE AR RS I L eie B b T
20 (15D A EVRNEEFRR, i > T 2e b i
WKL, R o A AT N 2

#12003/04 (BB L1 1P

(42) EH2003/04 N N LHELER B, EVRA

(a)

(b)

(©

HIREN RN ALR, FERLN.

BEEAR 5 34 1] A BB
AN 1-4-2003 - 31-3-2004 493 ,3167C
F/A T 1-4-2003 - 31-3-2004  30,0007%
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FOF 0 S Y M 52246,995 e 4B, & ERE: 2, b
823,3167C130%; VALK

ARV AT FE N IFTAL ) -
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(43) VPR EAEAEZ VR NHRIEBOT S, Wt EYR AEHBUR

(44)

(45)

(46)

47)

2003/04 PRBLAF S5 R Hr B DR

INAAE WSS 823.31670
i I AN B (208,00075)
VAT 3 AN s 615.3167C
I 45 K 103,1087C

BESSAEAE LUR NSO PR, BESSARER R

‘T LEVR A PEBUKRIANG, B L ZFEAAT IE Gl 0 51 R ST
RUPBL, B EAT R PR TR 2, i FARE T S92
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PEBL AT 1200543 HOH KAG S AIBIN,  ZRAbSE AL BRI SCAT,
E LR

(a)  FrEHIRIIITS2246,995 1 B 4 4 .

(b) O TS DAZIUA = AR N RBE N BT 48 U SRR

(c)  AFERSE RIS HE S SCEE, LSRR A B B

B RERIEWT -

‘... BH246,995.00 70 5 14U H 2 A IR ) e SEHETH L H R, w2 BT R
R IK12003/04 B4 BE N B R I30% . [ EVRANIR N, HGEHIR I
TFZ R 5e 4. Ak Sob 2 P2 AR B R NSRBI FE 2 .

L BFISOEA o U, RV AT ORAFAE AT SO IR, LAAIE
W B FRAR TS

SN G, VPR EAARUR RS T LR AR H N B 10% 0408, I
H:2003/04 B AF 5 13 R BV PBUE T W R

INAZE W5 823,3167C
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RIG 0 BB
A RZOR B IR VPR

X11996/97 iR E HT PR

7. EURAME (BB H70A F-EK T IEFBHE .
8 (WL B BT0ZATH, NAERE IR A, IF ISR R0 Bk i b

VPR TPPBL SR, BERRYE (B 401) H643) Fml W PFBEN BRI B, Bl
BBUE N BWHE 2 21 ot sl BV R 808 W61 I BrAT H R4 H ssUE 51
FE32 B O B B R #GE (IUB RIS DLITE ) PR AU & R PJUEERI VPR A
1My, (BB SBT0A)ZAT W, W7 AL AR FRARAEAT (] PRELAE 5 4R 5 6.4F N BUAE
A RVPBLE AN 53T H R 6N H AR, RS 2R 7055 K HUE J e 28 Sk s T 1 P
WA AT, N AU B PR AR AN, AR B AU 22 2t T st BT e i)
NN 8 e = WS i RE SR = RPNE Suze/ N W R A A 10 VA TWAN ¥ e a1 MG E = )
MEW R BEAE V5B SR 1R s

9. A BEVERL) S LS5 SR AR P FITE, R4 (BLg5 251D 25705, J2
RN PGETERIVERL: BRAE EVRAREIEN] (BiS5401) ZH70A0)FIE M -

10. 7t D137/02, IRBRD, vol 18, 239/ & e, AZRawike (B4
HT0A LW BRIR T i, BRTFREREBLR A BRIA s Ak, HRIA T FRIEN
FR P SN PEAT TS5 TR R IR e A OAE FEVFRL IS IR AR T 45 %
XA VUM G % BOIEAE T (L4010 e g N e A2 18 55 R i R ik
1,

11. i Extramoney Limited v Commissioner of Inland Revenue [1997] 2 HKC 38
— %, BRICTEVEE CANFRIE) A A 401 Frde A R BOR TR A PR HARRAFEE R
By AR R RGN, AR

GEFETOALKNT 5, (FIFEIEFM) (G277 T) 25 T 8 — i f1I9 KA
G, B TR T I A IER, Hit . AU Yy, BT
g, IEMPBTAINZG LU HITT 2 0 FE PR, 27T 0y 1 FEAR 2 4o X
NN FYBCA GERTF LTI B NIZCR,  AFEFAZFT0A K75 194 iX -

MNPBN & m I EHEVIEIR T A2 R TFETH, A
FE TR AT TF PRI IR B AR T X & H A
N5 T2 A PIETOAFH K PTIG 1T b iR
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JRL:

‘(F)or the purpose of s 70A, the meaning of “error” given in the Oxford English
Dictionary (p 277) would be appropriate, that is, “something incorrectly done
through ignorance or inadvertence; a mistake.” I do not think that a deliberate
act in the sense of a conscientious choice of one out of two or more courses
which subsequently turns out to be less than advantageous or which does not
give the desired effect as previously hoped for can be regarded as an error
within s 70A.

Where a taxpayer had deliberately and conscientiously made a decision to
attribute a certain item, be it an item of profit or expenditure, in the tax return
to be submitted to the assessor for assessment, if he subsequently changes his
mind, that certainly cannot be an error within the meaning of s.70A of the
Ordinance.’

12. ARFERET, EFRNEABSAR. WBR M RN, AU BOR
» JFICIR. IRBER L VR R IO B A, IF g BRI A 1K930%
s ORI R10%. A2 1200 EVR NPT R 2AZMIRBIER, IFBCA AT (B
S5MI) HTOAZHTR, M HAT A EIR GBI LRI, AR AR 1R BB -

13. FEMRF YA b AT DA RVPBUAE T L, IR BAT T SRS
RO R BT I o

X11997/98, 1998/99 &1999/2000 tEFf /& 1] 1Ry

14, EURNRIREHIAR S (BE5 501D HT0A S ZK EIETERLAAE .
15. EVRNBATAERRE KN E) P, i PB4t AR AT AT 2K Bt e (B S5

FBI) 705, WMOZIAPFBUN 2 K poEPETERL; BRIE B VR ANREIER] (BS54
FT0A)KIEH .

16. HRAREY, ER ANFREABISAR. WBEERRFh Er A5, 5
PORLECH, IR, AR L, EUR NFRFEE RN BB, EIRALER
Bl L i TS HI R 2 AN R130%,  10% % 10% . BLAR L F N AERS TR ) K,
MANTIEL AR W S HBIR, ISAA G W), (BEARZ RSN EIRAREH BEHEE
TifTe AL RSN EUF APTHERAN AT IRALE, AR BALEA (Big% 401D 570A
S PTfR, 1M X454 Extramoney Limited v Commissioner of Inland Revenue 223K 1], IF
BRI A 152 B vt
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17. T VR N 1997/984F BE M T S F B Hd,  PEAL AT b R RN 1910%
o ATREINN, KBV AT AW, b & e, AR T (Bisk4%
%) FT0A 55 FT R FIE ARSI R BER -

18. 2 11998/99 1 1999/20004F & (I VFRL,  VERL AT FSE B4R T _ER AESR
Bk LT RFR I I 280 Wt, ARRSINANIFTHIL (BL%4&H61) Z70A %R
s AR AR R B .

A RV

X12000/01 . 2001/02 &2003/04 iZ 5 /51 1

19. EURAME (B2 01) S64% SO 2 FRL, R ITTHE B2 Tk
2. ERABHE BRI A () BIRATYE I A, BARBEA

BBl (D RIRASBUSRA G BESHBONAI30%, FF4E10%. EIFA
TIARIER, 1% P P2 402 FRTIE K

21. AL G IFAN NN HOE VRN IS 32 i ot B R & AR I Z 3 SR
e BUAR (BG40 AT RH R (e NLd i) KAIEEL CHR AL FIJT
SCHIRAATAT 5 ABEA LVRSEB R oL 5, TP SO BN I T 1 2 b, e Jf:
AT (PSS AH1) HAII IR SCI Js AT AR

22. FRAT EURIAME, REHL T Zar S MNRBUFER: 1977/78. 1979/80.
1981/82+ 1992/93. 1993/9421994/95, 43l NN V 4w 4 81 IR BB
2 5 VPRI H0 . IRABL T BRI SCHBR, BB T H b F40%
1, WA30%M. PFRLHR SRFTIT MR P R B A 2 T 7= B0k Heqilt,  SRAEFIBR AN
HA0%1, WHL30%M. W2, A& DS EFRAKRBEILZHUI Z68(4) 4 251F,
UEBHIF SZHIBR H 43 Le i 22 5 S P AT B OC. [RIN, IR AT X LeqEd, IR
B R RRIG I S o

23. RN, AZEEPPRLE EN TS 0 S AR B IR URBL AR, IR ER ARBEEE
RO PRI TIAE H, IFANIE IRAS N K 55 43 Jo AT An] — R A B R A BB IAR, 1X
WS B4 VA iE T Interasia Bag Manufactures Ltd v Commissioner of Inland Revenue 6
HKTC 655—Z&H A

24, AT SZ IR S, VRN A R AR RASATA SZ H I H B3R, 4 Hr
FEHWI, . PR H i) i setl, #utt, AR RS EVR AR REEBLB 5
68(4) 5 2%E, UE B H T O BN T SO E AR ERA, BB A10% o
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25. R LR A2 32 Rk H i 5 LIRENA KRB, AZ RS HH LR AN
SN L,
26. SIX 4372 5 A AN+, Lee Ting-sang v Chung Chi-keung and another

[1990] HKLR 794X 4% T Market Investigations v Minister of Social Security [1969] 2 QB
173 FEARIGUEE ) %8 N2 H AR EENNS . REREmEm, Wiz
N2, MRMEREARET . RUEIREF TS IENN R, B, 28 ANLER
W2 5 ENZIN AR A T AR U A e A N P B At 1 A
» DU AR B TAE R 4. SR, WA TR TCIR I3 S n] LS P 16 7%
JERER, TREA TR EUE S IR R I .

JRL:

‘Their Lordships agree with the Court of Appeal when they said that the matter
had never been better put than by Cooke, J. at pages 184 and 185 in Market
Investigations Ltd v. Minister of Social Security [1969] 2 OB 173:

“This fundamental test to be applied is this:

‘Is the person who has engaged himself to perform these services
performing them as a person in business on his own account?’

If the answer to that question is ‘Yes’, then the contract is a contract for
services. If the answer is ‘No’, then the contract is a contract of service.
No exhaustive list has been compiled and perhaps no exhaustive list can
be compiled of the considerations which are relevant in determining that
question, nor can strict rules be laid down as to the relative weight which
the various considerations should carry in particular cases. The most
that can be said is that control will no doubt always have to be
considered, although it can no longer be regarded as the sole
determining factor; and that factors which may be of importance are
such matters as whether the man performing the services provides his
own equipment, whether he hires his own helpers, what degree of
financial risk he takes, what degree of responsibility for investment and
management he has, and whether and how far he has an opportunity of
profiting from sound management in the performance of his task.”’

M4 Hall v Lorimer [1994] STC 231X Z&4, RANRFTIALAH, FFEMNZEMEIR, M
JH e BARRIR, BRI R R — AN, WEIFA L, [H— KBRS Z 0
WA

JRL:

‘In order to decide whether a person carries on business on his own account it
is necessary to consider many different aspects of that person’s work activity.
This is not a mechanical exercise of running through items on a check list to see
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whether they are present in, or absent from, a given situation. The object of the
exercise is to paint a picture from the accumulation of detail. The overall effect
can only be appreciated by standing back from the detailed picture which has
been painted, by viewing it from a distance and by making an informed,
considered, qualitative appreciation of the whole. It is a matter of evaluation of
the overall effect of the detail, which is not necessarily the same as the sum total
of the individual details. Not all details are of equal weight or importance in
any given situation. The details may also vary in importance from one situation
to another.’

27. T R 6Bl JUHZEHGHR@) 7 BRI R F5L, AZER
DINAANEHESZ R IICRNIN R BARTER ) T2002 220044525 1 & 20 AT 430
Y, A A5 EIRARARMIXR, KFib A Aa AR TR R S A & A8
5, 1 H_EVFR AR A A AN TAE, (B2, 540K, H25 24805 i fré
2y, IR UEER: DI155/01, IRBRD, vol 17, 231, i L A 24 i fsm i
S, a5 A HARN TAES CAF 2 e X R A T J&E: Market Investigations
Ltd v Minister of Social Security. FTLPL, AL RSN ANERRVEBFER, LIFATIA
YNECINO) A

B4

28. g BT, EVRACREEUEW A EURITERRT VPRI 1 2 BN IR,
FITbL, AZs G aoe Bl L.

872



