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Case No. D34/12

Salaries tax — ‘rental reimbursement program’ under housing allowance — Appellant renting
spouse’s property — whether rental reimbursement — whether rental relationship between
Appellant and spouse exists — whether the lease fake or fictitious — sections 8(1)(a), 9(1),
9(1A), 9(2), 61 and 68(4) of the Inland Revenue Ordinance (Cap 112) (‘the IRO’). [Decision
in Chinese]

Panel: Huen Wong (chairman), Lam Ting Kwok Paul and Patrick Wu Yung Wei.

Dates of hearing: 7 and 21 June 2012.
Date of decision: 26 October 2012.

The Appellant was employed by Company C (hereinafter ‘Company C’) as
divisional director, and his salary included monthly salary and monthly housing allowance.
Company C provided ‘rental reimbursement program’ for employees who were entitled to
housing allowance, the details were: (a) the property rented should be for the residence of
the employee and his family, and the relevant lease should be signed by the employee or
together with his/her spouse; (b) qualified expenses included rent, management fee, rate and
government rent; (c) apart from the above in (b), other expenses were deemed unqualified
(including car parking fee); (d) employee had to fill in declaration, provide duly stamped
lease, application form for rental reimbursement, rental receipt and other qualified receipts;
(e) under the Employer’s Return of Remuneration and Pensions filed by Company C, the
qualified expenses were those annually declared as rental reimbursement, but the same was
limited to the amount of housing allowance which the employee was entitled to. If the
amount of qualified expenses was lesser than the amount of housing allowance, the
difference would be declared as housing allowance and was subject to salaries tax; (f) if the
employee did not participate in ‘rental reimbursement program’, the whole amount of the
housing allowance would be declared as income.

The Appellant and his spouse (‘Madam A’) signed a sale and purchase agreement
for the purchase of a property (‘Property’) and a carpark (‘Carpark’). The Appellant and
Madam A subsequently entered into a nomination, nominating Madam A as the only
purchaser of the Property and Carpark, which were then formally assigned to Madam A on
completion. On the same day, Madam A applied and obtained a loan from a bank by
mortgaging the Property and Carpark, with the Appellant acting as the guarantor. In the
mortgage application form, the Appellant and Madam A declared that the Property and
Carpark were for self-use. Under the mortgage deed, Madam A undertook that she would
not lease out the Property and Carpark without the bank’s prior written consent.
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During the relevant years of assessment, the Appellant as a tenant rented the
Property from Madam A at a monthly rent of $40,000 by signing tenancy agreements, and
later applied for rental reimbursement from Company C in respect of the rent paid. Pursuant
to the Employer’s Return of Remuneration and Pensions filed by Company C, the Property
was the place of residence provided by Company C during the said years of assessment. The
Assessor also issued property tax assessment on Madam A, including the rental income
derived from the Property.

The Assessor considered that the relevant reimbursement from Company C was
not rental reimbursement, but part of the income of the Appellant; it belonged to cash
allowance, and should be taxable under section 9(1)(a) of the IRO. The Assessor’s view
was: (a) the intention of Company C offering the said reimbursement was not to reimburse
rental payment; (b) the alleged rental relationship between the Appellant and Madam A did
not exist; (c) the Appellant did not in fact pay rent to Madam A; (d) the alleged rental
relationship was a false or fictitious transaction.

The Appellant objected to the above, stating that the reimbursement obtained from
Company C was remittance of the rent he had paid, and therefore should not be taxable. The
Appellant further stated: (a) the Property was purchased by Madam A, and the Appellant did
not financially contribute to the said purchase. Due to special circumstances and in order to
satisfy the requirement, the Appellant had to sign on the provisional agreement; (b) the
Appellant paid rent every month, and the rent paid was supported by agreements and
stamps, hence it was reasonable for him to be entitled to rental reimbursement; (c) the
Appellant did not make profit from the arrangement, and did not require a fictitious
transaction to lessen his tax burden; (d) the Appellant provided copies of the passbooks of
him and Madam A, showing that he had paid rent to Madam A for renting the Property;
(e) the Hong Kong tax law did not prohibit the creation of lease between spouses.

Held:

Whether the sum a rental reimbursement

1. In considering whether a disputed sum was rental reimbursement, it was
important to look at the intention between the employer and employee in
entering into the employment contract, but the parties’ intention should be
ascertained at the moment when the employer paid the relevant sum to the
employee. At the moment when the Appellant and Company C entered into
the employment contract, their intention was that the employer would
provide some housing benefit, which could be rental reimbursement or cash
allowance. According to the salary payment slip, Company C released
payment of salary and housing allowance at the same time on a monthly basis,
and whether the Appellant paid rent or not, the employer was responsible for
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paying the monthly housing allowance. (Commissioner of Inland Revenue v
Peter Leslie Page 5 HKTC 683 considered)

The employment contract and its annex were obviously drafted after careful
consideration or experts’ approval. The arrangement of housing allowance
under the employment contract entered into between the Appellant and
Company C was different from that in Peter Leslie Page. In the present case,
all employees (including the Appellant) who had rented property and wished
to enjoy tax benefit had to make declarations every year and participate in the
‘rental reimbursement program’. Further, in Peter Leslie Page, the Court
pointed out that the mere fact that housing allowance could be made by way
of rental reimbursement or other payment methods would not avail the case
of the Commissioner. (Commissioner of Inland Revenue v Peter Leslie Page
5 HKTC 683 distinguished)

Further, the procedures as shown in the ‘Monthly Housing Expense
Reimbursement Form’ showed that the employer had exercised strict control
over employees’ application for rental reimbursement. The fact that the
employer maintained a management system to ensure that the housing
allowance would be used to reimburse the rent paid by the employees was a
strong evidence of the employer’s intention to use housing allowance as
rental reimbursement. According to this principle, the Board accepted the
Appellant’s evidence and contention. Company C had maintained a strict
controlling system, to ensure that all employees who joined the program must
sign an effective tenancy agreement, and the housing allowance obtained
must be rental reimbursement. Therefore, the Board was of the view that the
relevant sum was ‘rental reimbursement’ instead of ‘cash allowance’.

Whether tenancy relationship between the Appellant and Madam A exists

4.

In deciding whether there was a valid tenancy between the Appellant and
Madam A, only the actual circumstances of the relevant years of assessment
should be considered. Since the Appellant and Madam A were spouses, the
tenancy that they entered into must not be one reached ‘at arms’ length’.
Naturally, the content of the tenancy agreement, the signing procedures and
the obligations of the parties must be different from ordinary contracts. One
could not conclude that there was no tenancy relationship between the parties
simply by reason of the above.

Whether tenancy false or fictitious

5.

It was insufficient to establish the parties’ intention to enter into lawful
tenancy simply by reference to a stamped tenancy agreement, rental receipts
and the declaration on the tax return. The Board must consider all the
circumstances pertaining to the signing of the tenancy agreement between the
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Appellant and Madam A, including whether the tenancy agreement could be
false or fictitious. (D33/97, IRBRD, vol 12, 228 and D56/00, IRBRD, vol 15,
563 considered)

6. A transaction would not become false simply because of the connection
between the parties or the transaction was for the purpose of obtaining tax
benefit. However, if the transaction was lack of commercial realism, and for
no other purpose except for obtaining tax benefit, then such transaction could
probably be false. Whether a transaction was false depended on whether
there was commercial realism. (D77/99, IRBRD, vol 14, 528, Seramco v
Income Tax Commissioner [1976] STC 100, CIR v Douglas Henry Howe
(1977) 1 HKTC 936 and Cheung Wah Keung v _Commissioner of Inland
Revenue [2002] 3 HKLRD 773 considered)

7. The Appellant was a professional, he was honest during the appeal hearing.
Madam A was also a credible witness. There was no reason for the Board to
reject their evidence. It was Madam A’s own act in purchasing the Property.
The first instalment for the purchase of the Property was also from Madam A
and borrowings from her relatives, and the Appellant did not provide any
financial assistance. The fact that Madam A had to rent out the Property in
order to pay up the mortgage also showed that there was commercial reason
for her to rent out the Property.

Appeal allowed.
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of Inland Revenue.
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[Bp £ 57 F]
2003/041% Ht. F &
(A (B) © (D) B () ©) (H) M
#ie  Fwra  (AHB) #E . BE &g (AHG) AkeEH
F E T Py (C)+(D)
£ 4t eh +(E)+(H)
e
89,300 - 89,300 - 7,620 62,380 70,000 159,300.00
89,300 - 89,300 - 27,620 42,380 70,000 159,300.00
89,300 - 89,300 - - 27,620 42,380 70,000 159,300.00
89,300 - 89,300 53,532.00 - 26,792 43,208 70,000 212,832.00
89,300 - 89,300 - - 26,792 43,208 70,000 159,300.00
89,300 - 89,300 - - 26,792 43,208 70,000 159,300.00
49,300 40,000 89,300 89,070.00 50 40,000 30,000 70,000 248,420.00
49,300 40,000 89,300 - 50 40,000 30,000 70,000 159,350.00
49,300 40,000 89,300 - 50 40,000 30,000 70,000 159,350.00
49,300 40,000 89,300 - 50 40,000 30,000 70,000 159,350.00
49,300 40,000 89,300 66,802.50 50 40,000 30,000 70,000 226,152.50
49,300 40,000 89,300 44,535.00 50 47,620 22,380 70,000 203,885.00
831,600 240,000 1,071,600 253,939.50 300 390,856 449,144 840,000 2,165,839.50
[Bp 337 ]
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(d) 2002/03 7% 2003/04 1R HL 5 KL BT % EiF AGyAR 2 A M4 T

2002/03 % #t, 5 B
#A7q a4 i N
7T 7T
01-04-2002 — 30-04-2002 40,000 2,380
01-05-2002 — 31-05-2002 40,000 2,380
01-06-2002 — 30-06-2002 40,000 2,380
01-07-2002 — 31-07-2002 40,000 2,380
01-08-2002 — 31-08-2002 40,000 2,380
01-09-2002 — 30-09-2002 40,000 2,380
01-10-2002 — 31-10-2002 40,000 2,380
01-11-2002 — 30-11-2002 40,000 2,380
01-12-2002 — 31-12-2002 40,000 2,380
01-01-2003 — 31-01-2003 40,000 2,380
01-02-2003 — 28-02-2003 40,000 2,380
01-03-2003 — 31-03-2003 40,000 2,380
B AR 480,000 28,560
2003/043 #t 5 &
HA 18] a4 I H
7T 7T

01-04-2003 — 17-05-2003 60,000 2,380
18-05-2003 — 17-06-2003 40,000 2,380
18-06-2003 — 17-07-2003 40,000 2,380
18-07-2003 — 17-08-2003 40,000 2,380
18-08-2003 — 17-09-2003 40,000 2,380
18-09-2003 — 17-10-2003 40,000 2,380
18-10-2003 — 17-11-2003 40,000 2,380
18-11-2003 — 17-12-2003 40,000 2,380
18-12-2003 — 17-01-2004 40,000 2,380
18-01-2004 — 17-02-2004 40,000 2,380
18-02-2004 — 17-03-2004 40,000 2,380
18-03-2004 — 31-03-2004 20,000 2,380
B 480,000 28,560
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£ 4

7C

379
379
378
1,379
1,379
1,378
1,379
1,379
1,378
1,487
1,487
1,486
13,868

828.00
828.00
828.00
1,347.66
1,347.66
1,347.66
4,042.00

10,568.98

B¥H HRBEMES
7C 7C

42,759 42,759
42,759 42,759
42,758 42,758
43,759 43,759
43,759 43,759
43,758 43,758
43,759 43,759
43,759 43,759
43,758 43,758
43,867 43,867
43,867 43,867
43,866 43,866
522,428 522,428

[Bp k37 F]

B IRIRIE LS

7T 7T

62,380.00 62,380
42,380.00 42,380
42,380.00 42,380
43,208.00 43,208
43,208.00 43,208
43,208.00 43,208
43,727.66 30,000
43,727.66 30,000
43,727.66 30,000
46,422.00 30,000
42,380.00 30,000
22,380.00 22,380
519,128.98 449,144

[Bp 2R T]
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(14) Cox @it EIER A LIF AT RSB E R T 6 iz 2 8] 3 8 X

FIRADHEE SR IZD L 5ALEITIIMEY L T aFE U

4o F
(a)
T &k
4
iTILAEZ) B Bf 16-07-2001

vizl:t:| 18-07-2001 - 17-07-2003
HAHEE 40,000 7T R 8,45 £ 40
FaFo & 32 B
At eeg B E [RAEA]
H b
(b)
IHFFR > LEFRIIAT FH
HA 8] iy &1 %
70 70

2002
01-04 -30-04 40,000 2,380
01-05-31-05 40,000 2,380
01-06 —30-06 40,000 2,380
01-07-30-07 40,000 2,380
01-08 —31-08 40,000 2,380
01-09-30-09 40,000 2,380
01-10-31-10 40,000 2,380
01-11-30-11 40,000 2,380
01-12-31-12 40,000 2,380
2003
01-01-31-01 40,000 2,380
01-02-28-02 40,000 2,380
01-03-31-03 40,000 2,380
& 41

a2

02-06-2003

18-07-2003 — 17-07- 2005

40,000 ¢

#FHEH

£ tadodbda b X KA
TR B AT A

FiF A 200244 518 £200343 310 & /5 ¥ iF:RiE /L4

X (1) B 379 U] 2 378 7T
(2) 842,759 7u i 2 73 42,758 7T

752

7T

379
379
378®

1,379

1,379

1,378

1,379

1,379

1,378

1,487
1,487
1,486®

e
7T

42,759
42,759
42,758
43,759
43,759
43,758
43,759
43,759
43,758%

43,867
43,867
43,866

522,428
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i (3)
(4)
(5)
(6)
(7)

8 1,3797ui 2 1,378 T
843,759 7T it 2 43,758 7T
B 1,487 7T 2 1,486 7T
843,867 7T it 2 43,866 7T

B522,432 7T it 2 79 522,428 7C

() 12% B LiFAZLEWTIFRTMEIENTIFED 5P
WU S

£ 18]

18-04-2003 — 17-05-2003®
18-05-2003 — 17-06-2003®
18-06-2003 — 17-07-2003®
18-07-2003 — 17-08-2003®
18-08-2003 — 17-09-2003®
18-09-2003 — 17-10-2003®
18-10-2003 — 17-11-2003®
18-11-2003 — 17-12-2003®
18-12-2003 — 17-01-2004®
18-01-2004 — 17-02-2004®
18-02-2004 — 17-03-2004®
18-03-2004 — 17-04-2004®

I‘C\‘),‘ gﬁ

X (8)
©)
(10)
(11)
(12)
(13)
(14)

iRy R
G G
60,000® 2,380
40,000 2,380
40,000 2,380
40,000 2,380
40,000 2,380
40,000 2,380
40,000 2,380
40,000 2,380
40,000 2,380
40,000 2,380
40,000 2,380
40,000 2,380

18 2308 £318MzH188 £17H

7T

_10)

_(12)
_(12)

828.00
828.00
828.00
1,347.66
1,347.66
1,347.66
4,042.00

he¥ii
7T

62,380.00%
42,380.00*%
42,380.00*%
43,208.00

43,208.00

43,208.00

43,727.66Y
43,727.66Y
43,727.66Y
46,422.00%%
42,380.00%%
42,380.00%%

539,128.98

£,4%£20,000 7T & T01-04-2003 £.17-04-2003 £A Ia]

81,487 T 2 A0
943,867 7Tt 2 62,380 7T

891,347 su i 2 0 % 3% 9] it 72 7% & W 38 (no receipt)

843,727 Ui 7342,380 7T

#X, 7] 4 b R 530,050 7T

753



(2012-13) VOLUME 27 INLAND REVENUE BOARD OF REVIEW DECISIONS

B A

01-04-2002
01-05-2002
01-06-2002
01-07-2002
01-08-2002
01-09-2002
01-10-2002
01-11-2002
01-12-2002

01-01-2003
01-02-2003
01-03-2003

I‘C\‘),‘ gﬁ

(d) 24KBALEZF R LWE > 3 FHIIAT T -

4 A8 B A B #A & At R e
G U
2002 2003
01-04 — 30-04 40,000 01-03-2003 18-03-17-04"® 40,000
01-05 — 31-05 40,000 01-04-2003 18-04 —17-05"® 40,000
01-06 — 30-06 40,000 01-05-2003 18-05-17-06"® 40,000
01-07 — 31-07 40,000 01-06-2003 18-06 —17-07"® 40,000
01-08 — 31-08 40,000 17-07-2003 18-07 — 17-08 40,000
01-09 — 30-09 40,000 17-08-2003 18-08 — 17-09 40,000
01-10 - 31-10 40,000 17-09-2003 18-09 — 17-10 40,000
01-11 - 30-11 40,000 17-10-2003 18-10—17-11 40,000
01-12 - 31-12 40,000 17-11-2003 18-11-17-12 40,000
2003 2004
01-01 — 31-01 40,000 17-12-2003 18-12-17-01 40,000
01-02 — 28-02 40,000 17-01-2004 18-01—17-02 40,000
01-03 - 17-04“® 40,000 17-02-2004 18-02 — 17-03 40,000
17-03-2004  18-03 — 17-04 40,000
480,000 520,000
£ (15) ®i3A3lamech4snlTA
(16) 18 £30A8 x31A Mz K188 £178

() dHHLBEHFRAG LM EELD L TEHLRIZE
freg4 B %32 % 3] 42,040 71 #0340 70 (4 £2,380 1)

(15) #FHLEAEIFE AT KA

(@) LEFiFASALE#®IETIZY L B % EA FELRIT[EG)MEE]
BETHFEBRREIFEDL > SP#MNFEFRZH L % EM
HEa A -

(b) #IECN I Lik AR X H200144A18 22002437318 &
B EMFLE - %4 8200147 A 188 A2 & X AL R ey
W& o

() Bk AT2004/053 % HL 4 F CZ Rz L & Cu 3] ¥ 541
] B b £ 2004/05R B4 A7 R B AL T %4l
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(d)

(€)

()

A+ 7£2002/03 5% 2003/044R B B A~ 7 A L |ABLE A F R IZ
Pl ey RSN A T -

BHEE 2002/03 2003/04
T T
4 522,432 449,144
£ i 13,872 14,612
%3 B 28,560 28,560
Rz B 480,000 405,972

T Hh E 4E ) A4 45 # 2002/03 % 2003/04 5% #i, 4 FE 4 b #i 3R
Moo B adE E(15)(d) M F L ag el -

= i 4y e A5 E IR AL 6 F0 3B BT %4 b e 4B K BR E) e iR £
A A4 T

4 25 8 #A K2 1R £t AR AE
7T
01-04-2001 343,500
01-04-2002 330,900
01-04-2003 298,800

(16) LirAGFH EEN B T ERE TS -

(@)

(b)

(©)

T([Al%+) AN AATH L% ) » FrAKRIEH KB F
oo B #200145H 16 8 ([Al % +)+ 7 [J#]#[Ki] - @
Bl ER[LE] R - TURBPF E[LH] - FRA(Al%E)@ % -
PTLA L BE ... ... FHBMARE (RIE) X 2GS o T ZBUT
MEE N K G FAGR X EEIA - PTG b — T
ZHBL  —HEENRSRR A AFAERSE X LAE
AR L N([Al%.+L)  IRFAZIZHFFEPHERMA - |

" 02/03#v03/04 4 [C/» 3] 145 £:.$700001% 2 48 #| TV #2 4 » M
BE T (%4 k) A4 K 40000 - BT FKRIAHK B 4E 240000
AT AHIKCAE] - RRAGNH 2RMEZATELSE
RmARTAASFEREBAER ...

b B 2004/05 4 £ 13- sy A a4k & T B 4 02-044 - [Cx 3]
AT TA2IF LA LB B - #Rob N B A A 54 5 1204-05F
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(d)

(€)

()

(9)

G NS TR TP A LR BT Ak FmAELRY -
P AR AL A 04-054F 2 5 #4537 A @ (AL )Mtk -

" #8494 ».(5 Commissioner of Inland Revenue v Peter Leslie
Page— %) o —# » KEAMBEMRL NS » MRAFHEH
AR HFITE - BAMMEE ... R 7 A payment » FFEA K
refund » 51543 - |

" #eh B E[CE) & LA 8] - A 3] Controllerd: #1 pr &
it =1k - A Pricewaterhousefzauditing » #& A R 7 AT A6 A
kAo NABRFRBBEHANT - EA ... WAET » AR
EAT AT BlEA 2T H T H Y R
Pricewaterhouse - 2 3] Controller sk, # % A& AR & H 44 - 35 87
G5 E o FlaHiEA[CA 3] & it 8o HATR L R T — A2 -
[CABMERI KA &A B ? &RERFE?

"Ela R LRV - (AkE)FEHEAO0LFSA - M AR R 02
FARF > REMELATHRET—PNARBHFE - |

"EARARREEMNTEF  mMEBRE RGO 0 RIEH
77 o e R @ (A E) ABHE 0 MR XAk RTREL
PR 6948 B AR F] » 7T BARAEHLE fide ... Bl B AR S il B
@Al [Crdl]la 24P A R T10% A 4e » REFRE o
B0 MARARL ) B RARLE=ANT X 2EM K
FHBES?

(17) Lif AREE T fedv Ade I 09 4R AT 7 37 81 AR SAIE B 46 % 3EA2 A %4
I Z AL FALE BEHFHRIINTESN Lie Tk

LiREA At

BRAT 4 AR M1k AT EfRAT
X N
7T 7T

12-02-2002 100,000
11-04-2002 100,000
16-04-2002 100,000
11-06-2002 100,000
18-07-2002 100,000
12-12-2002 100,000
18-01-2003 40,000 38,000
08-03-2003 100,000 100,000
05-05-2003 100,000 100,000
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LIFA Akt
BAT 4 AR M1k AT EfRAT
X N
7T 7T
07-07-2003 200,000 100,000
10-09-2003 200,000 100,000
17-10-2003 200,000
29-10-2003 100,000
24-12-2003 100,000 100,000
22-03-2004 40,000 40,000
1,080,000 1,178,000

(18) +#HL X412 R & Lif A B Fib o 3] d R 89 5 480,000 T A & 7T 3% 26
RAEHL EAIANA RINF RN FIER4REM A LIFART B
NE W —3hr o BH o PR EEKRAL LR TR LiF AR IZD L
BB FRIERFRFEMN  IFRELEELIFARZD L R ZF L
2002/03 % 2003/04 3% #t 4 & ¥ iF » %! 4 150,000 7T % 100,000 7t & &
BT 5t 3R A B dn ik o sbh - Bk AR B34 4 4£2002/03 % 2003/04 1%
MEELEER RN E L -

(19) %44 X AE % 32 W% 37 2002/03 & 2003/044% $4 2 JE 3 15 A5 31 Ao 3% Bt 4o

F :
RPLEFE 2002/03  2003/04
7T 7T
A& [#(13)(c) M E 2] 2,333,877 2,165,839
o
A [F(13)(c) M F %] 16,197 300
B RAEFLONE [F(18) M F 1] 480,000 _ 480,000
1,837,680 1,685,539
o
BRI R [$9)H FE ] 12,000 12,000
BERR[F(18)5F %] 0 0
J& BT A B Aok [ % (18) 30 F ] 150,000 _ 100,000
1,675,680 1,573,539
B BB 276,000 _ 268,000
T R BN B LR 1,399,680 1,305,539
R AR EY R IRBEN B B
[%(9)77 % 2] 1,109,939 1,030,834
43T 4h Ao R IR BN B 50 289,741 274,705
53T AN o B BB 2R 49,256 50,820
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(20) EiR AR EEASiTE - A LT KRR :

(@)

(b)
(©)

(d)

(€)

()

(9)

(h)

TEN LT R[CA MR R FBEMSELEAENE
ki3 Z BRI A ... AAIAN G %2 3T 0 iF e A
By AR RAIE > AHEE R EEIK (RF) AiF#
B 7

PRALLASL > AR ZY L AT AKX E 28 ILFe T A -

Ade BN %4 b E M EiF AL E @ ke A %4 b T hb
W RBEA THAXL)H R KAT RS WETERERD
BAMEE » M FHRAS6T AL o |

MARAOIFEEMELIFAF TRERLFIFDFRIZEMR
MEMREEFFIFREAL THORER "T(32) Hk—&
Qi BARARIEMRYZELSY » fkibiad ki
AP EERMNE o 3 (12) RoE - L&A ——F/A - ARA
o URBEEEFAEN  XWIEAEER -

#8247 00 i% 4 b B B 40,000 T ey FE 4 € B3 £ pafe ik A8
BEMEL T HFIER Pz ay £raPiFREME 0 Hik
ABLTFEE R :

T RANICIFNFAREA PR B A4 4T R aIE £ (hh) Fo
BT o R —ELRBII 0 —EAANEIR o

FANFELF I H B LMEEANIERR L BRE
HE S RTaEFAZREAR - M FAMELETIRITE K
L AR RERADAN—K  RBEANDAMTT 045
e FEE - KBEAREEHKE

EF20A XA41075 wegtAm - T fad o FERFTREMN)SE
Housing Allowance#2ft - 7k ~ 8 v A EZ RARAWYE
HUERLX - BINALLEREBEMEREL X PATRERLEK
Be-BE FRRA—FET -

MEANMEL P LIFAG I HE AR F AL o9l - Lik
ABUTFHE R :

T AAFRIL G40 R[Al X L RATHEI PA L 5 RABRITHFI X
BRAMBEHUANET TR IFF - |
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BEAmRKREALRBRER Y&’ R

5.

(1)

MERBEKREKRATRAEKRC AN MM E (Ho)
FOAA@) & pris e £ B E > LF RN BARE (HH)
F£9(1)(@) KRB o

o 8) % 44 2k 5 F o 3k 9% 2, 6 35 1 9 3E 4 438 2%

()

(3)

(4)

()

(6)

Peter LesliePage— £ H A A TR F I RNA T EMA LR » 7
FRF AT RIS EABAE SR A2 oy H 8 RS £
XATIZERDT & Lot eg— % A A e

C2 3] 5 Lif A% F 61 & 1A 4 2 719 Lif AT 34 A 70,000 7T 89 5%
BN o CAN8) 3% B B AN b 1R T 4 - B R AR S 208Y
FR o EEEGRIASAHG -2 CREERARMK—LE BB
P BARFI T AR SIRE - bF THARSFN -

C/ 3 #200244 H £20034£38 A A LI AGRER T LIFARA
% 3570,00070 89 % B AN - %5 BEM S HARI LK - LIFAL
WHE AL - CNE # A A E TTIE A8 A 70,0000 8% % B
AN EIRA o RRCA G XA ZE BAENS EIFASG—% 0 B
EA LA ENMIFAALRTE > HbiZ kB ENG LR (LHERATF
FoHIRL)E TR EM -

B ARAMARE I RIGANITRFESR T HREREGF X 2 Lk
AR R T IR W IF M Ae X KB RIPIKCN I Hm
TRCAE R ThofTiE A XEREMHRBEEENE - ZHR
F1IEC/N 8] I HMFFu kR L 64 & B F JEFR A RIT o

i A3 #2Peter Leslie Page #]33 64 15 A B X" KA A %24 E
T ETHAMLBEGRH - KM B —&KHE T ¥ FR
FIAE R ERFIEHAEA XL EBEAEN TR TRTE T 4694
4 MSHERA R EEB AR B EWFALRIERNEHE -

FTiIRASAL LIRS LA I RAEL

(7)

TiRAFAL ER KIaX 4 —HEEEZYH LG AL E RN
FAN AL EBRAZH L E > EMILEE TR EABETIZY
W FIRARKER EZARIAAEELE T4 - b T M EIFAR
200444 R 1B AR A @ Ade 48R %M b 1247 5K B Ax T iz s b 43
F|5]3E o
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(8)

(9)

(10)

RIFEBEAHK 2001 5 7 B 16 B4 > LikA® A X EUEA
40,000 T F iZ4mdk > K imizdmdk & F 2001 7 A 18 B A EX %
PP Adkd o AL EXREILF AL XA ARKRA HA
A Bk A 0 IR AR AR ] o

HEAAN2001 716 B ehfA A LA T A—MRAFE LA FRFE LY
BAERATE R — 2By & X ¢

(@)
(b)
(©)

(d)

Jo &

AR L) R A R BATFA460 B BA
AL RA — WAL F R & kAR

AL FE 2 %9T8A 40,000 uegfE A R LiE £ M fe B 12
BTz A A EEF R GARE EiFA) A
1234848 5% 17 53 F R 7AL B ALE)RE iz
Wty E v A fe B F

WAZIZAL $2% > 40,0000 ey AT 45 T K » o d iz
Rzt FAK I FH R T AR ER LiFA)R & A% F %
}Eﬁ °

EPRLE R TTAE R A AYE R FiE e B E L ALY

RRUGER ik A5 ARk k%4 0k 5 4 48 % % 4 (D56/00) -

FIRARAR SR A AEEALE

(11) & -F20014£7H168 ey 4% A X ABAT AL BE - £—BRER
FooRmFAMAXZSELIEA(BPAALSRIOD )M TS -
20036 A2A AR AN FHTIA XA LA AGAAHZER
(Br5B188) - MmmAALITHIZM L MALELEEER 2418 -

(12) LR ARBEFALERTEH OB I RAIITFEE LB L%

A& FAR - AALHRITHEIMEERTRTFHEARYS ¢

B 28 (T)
11-04-2002 100,000
16-04-2002 100,000
11-06-2002 100,000
18-07-2002 100,000
12-12-2002 100,000
18-01-2003 38,000
08-03-2003 100,000
05-05-2003 100,000
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(13)

(14)

(15)

(16)

B 2% (T)
07-07-2003 100,000
10-09-2003 100,000
29-10-2003 100,000
24-12-2003 100,000
22-03-2004 40,000

1,178,000

THBEAR G HERAFITHOBALSEFR A ERRT RS -H
o BERITHEIOHEIF R R UIEA LIFA T AL+ A48
é o

MEXBL2EFRIIAOF 5 M LieFE 54 ITHGE S ARG
LTIRARBHTREFARAEEE  FIAERNA 105 L TAL
AR EETA TRIERAAREELEHNGABRAE XL E
XAFIERM ) FAR AR ENME R AT BEMEZ TR AT
TRAMABNBRNS AL LE -

FRASALER KB X AL RERITHEN BT THSH THER
TiRARBEME R (Bl RR)XAFTRALAL L -

FIRARBG G B TEAL TR HeALWIELICE B RAL
AR A o RE200346 A28 th A FE# AL E T LS
TR EAeWIE AR F AR ZH LM et R EA XA
SWABGFAEER) o F 91 &R F 0K U R B2 F M 2048 R 4
JERA LIRAN Y XA AALT

(@) 200147H 168 #200346 A28 shfa ey B H188 » {2
A+ 5200254 4 £2003F2 A & & o942 40 4B ey AL FA 7 3G
N AE B - £2T2003F37 220036 A % & ey 2 B 6y
A FLEA AR M AT LA E A B A o

(b) #2003F3A18 & & a9 40454 H1 H2003F3 418 £2003
F4R17TB E—AFAH - 12484175 440,000 7T -

() TR —%(Br200343 A 18)A%+320034£3 4 18 8 220034
AALTE ehAER R B % — KA I IE -

AR 4ZPeter Leslie Page— % » 2 4R M B ST E R MzZ e E B » H#
REFAT 2R o BE > H1ED33/97 % D56/00 ty 4k » £ EC EEPiL
G2 AR NAE R AW b BLIRBL K AR IR R AR S
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ERRIZROME XL - BEHELXFE29%233%K - LiIFAHERA X
fHHE %A L > BRI F Fo kN T H AR T HE A 2 RIE -

HREEXREEEBRRENG IS

17)

(18)

(19)

(20)

(21)

(22)

RIEEXFS 9 13&%k ey n#7 > LIFASAL e ZFod X 69 %
2 ARA- T - & & B & E 44 649 (Seramco - Howe % Cheung
Wah Keung) -

FPIRARAEALET200146A98 £iT L6 NEE LN ZD
Ao R MAEAATIR G AL L R — £ EiFAA
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	1. 上诉人反对税务局向他作出2002/03及2003/04课税年度薪俸税补加评税。税务局副局长于2011年11月9日发出决定书，裁定上诉人反对无效，并决定修订上诉人在2002/03及2003/04课税年度应补加应缴税款分别为49,256元及50,820元。
	2. 上诉人在聆讯前于下列日期呈交以下文件
	2012年5月22日
	(1) 上诉通知书
	(2) 税务局信函
	(3) 上诉人信函
	(4) A女士买B地址B物业事实的有关文件
	(5) Q主任「错误发出」补加薪俸税日期计算
	(6) Judgement of Commissioner of Inland Revenue v Peter Leslie Page
	(7) B物业的实际巿值包括车场租金、应课差饷租值
	(8) A女士信函上诉委员会
	2012年5月28日
	(1) 应课差饷租值单及2001年实际巿值租金
	(2) A女士证明信
	相关法例及案例
	3. (1) 《税务条例》(下称「《税例》」)第8(1)(a)条规定每个人从受雇工作所得的入息须予以征收薪俸税。
	(2) 《税例》第9(1)(a)条规定因任何受雇工作而获得的入息包括任何工资、薪金、假期工资、费用、佣金、花红、酬金、额外赏赐、或津贴。
	(3) 《税例》第9(1A)(a)条规定如雇主退还雇员已支付给业主的全部或部份租金，该项退款不得被当作入息。
	(4) 《税例》第9(1A)(b)条规定如果雇主退还雇员已支付给业主的租金，该名雇员须被当作由雇主提供免租居住地方。
	(5) 《税例》第9(1)(b)条规定当雇主提供免租居住地方给雇员时，其课税入息须包括租值。
	(6) 《税例》第9(2)条订明居住地方的租值为《税例》第9(1)(a)条入息的10%。
	(7) 《税例》第61条规定评税主任认为导致或会导致任何人的应缴税款减少的任何交易是虚假或虚构的，或认为任何产权处置事实上是并无实行，则评税主任可不理会该项交易或产权处置，而该名有关人仕须据此而被评税。
	(8) 《税例》第68(4)条规定上诉人须承担证明上诉所针对的评税过多或不正确的举证责任。
	(9) Commissioner of Inland Revenue v Peter Leslie Page 5 HKTC 683 (下称「Peter Leslie Page」)
	(10) D8/82, IRBRD, vol 2, 8
	(11) D33/97, IRBRD, vol 12, 228
	(12) D56/00, IRBRD, vol 15, 563
	(13) Cheung Wah Keung v Commissioner of Inland Revenue [2002] 3 HKLRD 773 (下称「Cheung Wah Keung」)
	(14) CIR v Douglas Henry Howe (1977) 1 HKTC 936 (下称「Howe」)
	(15) D77/99, IRBRD, vol 14, 528
	(16) Seramco v Income Tax Commissioner [1976] STC 100  (下称 「Seramco」)
	(17) D16/05, (2005-06) IRBRD, vol 20, 310
	有关事实
	4. (1) 上诉人反对税务局向他作出2002/03及2003/04课税年度薪俸税补加评税。上诉人声称他从雇主获得的部份款项是雇主退还给他已支付的租金，他不应就此等退款课缴薪俸税。
	(2) 上诉人自1999年8月16日起受雇于C公司 – 香港(以下简称「C公司」)为分区总监(Divisional Director)，薪酬包括每月薪金89,300元及每月房屋津贴(housing allowance) 70,000元。
	(3) C公司为其享有房屋津贴的员工提供租金退回计划(Rental Reimbursement Program)，该计划具体规则如下：
	(a) 员工需租用物业作自己及其家人的居所，有关租约需由员工或员工及其配偶签署；
	(b) 合资格的开支包括租金、管理费，差饷及地租；
	(c) 不合资格的开支是指上述合资格的开支以外的费用及停车场费等；
	(d) 员工需填写声明书、提供已盖印花的租约、退还租金支出的申请书、租金收据及其他合资格开支的单据；
	(e) 于雇主填报的薪酬及退休金报税表(以下简称「雇主报税表」)内，每年可获申报为租金支出退回的数额为合资格的开支，但以员工享有的房屋津贴为限。若合资格的开支少于房屋津贴，则余额会被申报为房屋津贴，需缴纳薪俸税。
	(f) 如员工没有参加租金退回计划则所有房屋津贴会于雇主报税表中申报为入息。
	(4) (a) 于2001年6月9日上诉人及配偶A女士签订买卖合约以8,180,000元购入B物业(以下简称「该物业」)及D车位(以下简称「该车位」)。
	(b) 于2001年6月11日上诉人及A女士签订提名书提名A女士作为该物业及该车位楼契的唯一买方。
	(c) 于2001年7月18日该物业及该车位正式转让予A女士。
	(5) 该物业及该车位正式转让予A女士的同日，A女士将该物业及该车位按揭给E银行取得贷款5,726,000元，有关贷款分132期清还， 首36期每月供款额为61,947.30元，余下96期每月供款56,705.70元。上诉人为该贷款的担保人。于按揭契中，A女士承诺除非得到 E银行预先书面同意，否则她不可出租该物业及该车位。
	(6) C公司就上诉人提交了由2002年4月1日至2003年3月31日及由 2003年4月1日至2004年3月31日的雇主报税表。在该等报税表内， C公司申报如下：
	(b)
	(a)
	01-04-2003 – 31-03-2004
	01-04-2002 – 31-03-2003
	受雇期间：
	Divisional Director
	受雇职位：
	(元)
	(元)
	入息：
	1,311,600
	1,071,600
	    薪金/工资
	--
	   159,300
	    假期工资
	   253,939
	   262,977
	    教育费褔利
	   150,856
	   301,375
	    津贴
	1,716,395
	1,795,252
	总额
	雇主所提供居所详情：
	该物业
	(i) 地点
	01-04-2003 – 31-03-2004
	01-04-2002 – 31-03-2003
	(ii) 期间
	519,128
	522,428
	(iii) 雇员付给业主的租金
	449,144
	522,428 
	(iv) 雇主发还给雇员的租金
	(以下简称「款项乙」)
	(以下简称「款项甲」)
	是
	否
	雇员的全部或部份入息是否由海外公司在本港或海外支付：
	C公司 – F地
	-
	(i) 该海外公司名称
	(以下称「F地公司」)
	240,000元
	-
	(ii) 款额(已包括于上述入息内)
	(7) 上诉人在2002/03及2003/04课税年度个别人士报税表内申报以下入息详情：
	2003/04
	2002/03
	课税年度
	元
	元
	1,716,395
	1,795,252
	入息
	本人付给业主的租金
	   449,144
	   522,428
	雇主发还给本人的租金
	   449,144
	   522,428
	同时，上诉人申请豁免就他已于内地缴纳税款的入息，详情如下：
	元
	元
	480,000
	479,400
	涉及的入息数额
	内地缴纳税款的数额
	  97,591
	  93,060
	此外，上诉人申报A女士于2002/03及2003/04课税年度没有任何应课薪俸税的入息。
	(8) 就2002/03课税年度豁免入息的申请，上诉人提供了由 G银行F地分行发出的委托收款凭证。评税主任根据载列在该等凭证内的资料计算出2002/03课税年度可获豁免征税的入息为 480,762元。另外，评税主任同意2003/04课税年度可获豁免征税入息为480,000元。
	(9) 评税主任逐向上诉人作出以下2002/03及2003/04课税年度薪俸税评税：
	课税年度
	      2003/04
	       2002/03
	      元
	   元
	入息
	   1,716,395
	     1,795,252
	减 ： 豁免征税的入息[第(8)项事实]
	   480,000
	        480,762
	   1,236,395
	     1,314,490
	加 ： 获提供居所的租值(10%)
	   123,639
	       131,449
	   1,360,034
	     1,445,939
	减 ：
	12,000
	12,000
	退休计划供款
	认可慈善捐款
	     49,200
	     48,000
	1,298,834
	1,385,939
	减 ： 免税额
	   268,000
	        276,000
	1,030,834
	1,109,939
	应课入息实额
	179,979
	178,189
	应缴税款
	上诉人没有反对上述评税。
	(10) 评税主任复核上诉人豁免征税的申请，C公司在回复查询时提供下列数据：
	(a) 上诉人在2002年4月1日至2004年3月31日期间以每月薪金40,000元同时受雇于F地公司。
	(11) 评税主任逐向上诉人发出以下2002/03及2003/04课税年度薪俸税补加评税：
	(12) 上诉人反对上述补加评税，理由是被评定的入息过多。
	(13) 评税主任去信C公司进一步查询上诉人从F地公司获得的入息，同时他要求C公司就其租金退回安排提供数据。C公司提供了以下数据：
	2002/03课税年度
	(H)
	(G)
	(F)
	(E)
	(D)
	(C)
	(B)
	(A)
	入息总额
	(D)+(E)
	房屋
	退还
	旅游费
	教育津贴
	假期
	薪金
	月份
	+(F)
	(A)+(B)
	津贴
	租金
	工资
	+(C)+(G)
	元
	元
	元
	元
	元
	元
	元
	元
	2002年
	366,787.50
	70,000
	27,241
	42,759
	-
	48,187.50
	159,300
	89,300
	4月
	159,300.00
	70,000
	27,241
	42,759
	-
	-
	-
	89,300
	5月
	207,487.50
	70,000
	27,242
	42,758
	-
	48,187.50
	-
	89,300
	6月
	159,300.00
	70,000
	26,241
	43,759
	-
	-
	-
	89,300
	7月
	159,300.00
	70,000
	26,241
	43,759
	-
	-
	-
	89,300
	8月
	159,300.00
	70,000
	26,242
	43,758
	-
	-
	-
	89,300
	9月
	159,300.00
	70,000
	26,241
	43,759
	-
	-
	-
	89,300
	10月
	159,300.00
	70,000
	26,241
	43,759
	-
	-
	-
	89,300
	11月
	218,833.50
	70,000
	26,242
	43,758
	-
	59,533.50
	-
	89,300
	12月
	2003年
	159,300.00
	70,000
	26,133
	43,867
	-
	-
	89,300
	1月
	159,300.00
	70,000
	26,133
	43,867
	-
	-
	89,300
	2月
	16,197
	107,068.50
	3月
	   266,368.50
	  70,000
	    9,937
	  43,866
	      -      
	     89,300
	2,333,877.00
	840,000
	301,375
	522,428
	16,197
	262,977.00
	159,300
	1,071,600
	[即款项甲]
	2003/04课税年度
	(I)
	(H)
	(G)
	(F)
	(E)
	(D)
	(C)
	(B)
	(A)
	入息总额
	(F)+(G)
	退还
	房屋
	预付
	教育
	(A)+(B)
	F地公司于内地支付的薪金
	薪金
	月份
	(C)+(D)
	租金
	津贴
	津贴
	+(E)+(H)
	元
	元
	元
	元
	元
	元
	元
	元
	元
	2003年
	-
	-
	4月
	   159,300.00
	  70,000
	  62,380
	    7,620
	  89,300
	-
	-
	5月
	   159,300.00
	  70,000
	  42,380
	  27,620
	  89,300
	-
	-
	-
	6月
	   159,300.00
	  70,000
	  42,380
	  27,620
	  89,300
	-
	-
	7月
	   212,832.00
	  70,000
	  43,208
	  26,792
	  53,532.00
	  89,300
	-
	-
	-
	8月
	   159,300.00
	  70,000
	  43,208
	  26,792
	  89,300
	-
	-
	-
	9月
	   159,300.00
	  70,000
	  43,208
	  26,792
	  89,300
	10月
	   248,420.00
	  70,000
	  30,000
	  40,000
	  50
	  89,070.00
	  40,000
	  49,300
	-
	11月
	   159,350.00
	  70,000
	  30,000
	  40,000
	  50
	  40,000
	  49,300
	-
	12月
	   159,350.00
	  70,000
	  30,000
	  40,000
	  50
	     89,300
	  40,000
	  49,300
	2004年
	-
	1月
	   159,350.00
	  70,000
	  30,000
	  40,000
	  50
	     89,300
	  40,000
	  49,300
	2月
	   226,152.50
	  70,000
	  30,000
	  40,000
	  50
	  66,802.50
	     89,300
	  40,000
	  49,300
	3月
	   203,885.00
	  70,000
	  22,380
	  47,620
	  50
	  44,535.00
	     89,300
	  40,000
	  49,300
	2,165,839.50
	840,000
	449,144
	390,856
	300
	253,939.50
	1,071,600
	240,000
	831,600
	                                    [即款项乙]
	2002/03课税年度
	获退还租金
	总数
	差饷
	管理费
	租金
	期间
	元
	元
	元
	元
	元
	01-04-2002 – 30-04-2002
	  42,759
	  42,759
	    379
	  2,380
	  40,000
	01-05-2002 – 31-05-2002
	  42,759
	  42,759
	    379
	  2,380
	  40,000
	01-06-2002 – 30-06-2002
	  42,758
	  42,758
	    378
	  2,380
	  40,000
	01-07-2002 – 31-07-2002
	  43,759
	  43,759
	  1,379
	  2,380
	  40,000
	01-08-2002 – 31-08-2002
	  43,759
	  43,759
	  1,379
	  2,380
	  40,000
	01-09-2002 – 30-09-2002
	  43,758
	  43,758
	  1,378
	  2,380
	  40,000
	01-10-2002 – 31-10-2002
	  43,759
	  43,759
	  1,379
	  2,380
	  40,000
	01-11-2002 – 30-11-2002
	  43,759
	  43,759
	  1,379
	  2,380
	  40,000
	01-12-2002 – 31-12-2002
	  43,758
	  43,758
	  1,378
	  2,380
	  40,000
	01-01-2003 – 31-01-2003
	  43,867
	  43,867
	  1,487
	  2,380
	  40,000
	01-02-2003 – 28-02-2003
	  43,867
	  43,867
	  1,487
	  2,380
	  40,000
	01-03-2003 – 31-03-2003
	  43,866
	  43,866
	  1,486
	  2,380
	  40,000
	522,428
	522,428
	13,868
	28,560
	480,000
	总额
	[即款项甲]
	2003/04课税年度
	获退还租金
	总数
	差饷
	管理费
	租金
	期间
	元
	元
	元
	元
	元
	-
	01-04-2003 – 17-05-2003
	  62,380
	  62,380.00
	  2,380
	  60,000
	-
	18-05-2003 – 17-06-2003
	  42,380
	  42,380.00
	  2,380
	  40,000
	-
	18-06-2003 – 17-07-2003
	  42,380
	  42,380.00
	  2,380
	  40,000
	18-07-2003 – 17-08-2003
	  43,208
	  43,208.00
	    828.00
	  2,380
	  40,000
	18-08-2003 – 17-09-2003
	  43,208
	  43,208.00
	    828.00
	  2,380
	  40,000
	18-09-2003 – 17-10-2003
	  43,208
	  43,208.00
	    828.00
	  2,380
	  40,000
	18-10-2003 – 17-11-2003
	  30,000
	  43,727.66
	  1,347.66
	  2,380
	  40,000
	18-11-2003 – 17-12-2003
	  30,000
	  43,727.66
	  1,347.66
	  2,380
	  40,000
	18-12-2003 – 17-01-2004
	  30,000
	  43,727.66
	  1,347.66
	  2,380
	  40,000
	18-01-2004 – 17-02-2004
	  30,000
	  46,422.00
	  4,042.00
	  2,380
	  40,000
	-
	18-02-2004 – 17-03-2004
	  30,000
	  42,380.00
	  2,380
	  40,000
	-
	18-03-2004 – 31-03-2004
	  22,380
	  22,380.00
	  2,380
	  20,000
	449,144
	519,128.98
	10,568.98
	28,560
	480,000
	总额
	[即款项乙]
	(14) C公司向评税主任提供上诉人于租金退回计划下向该公司提交的文件如下：
	租约
	租约
	02-06-2003
	16-07-2001
	订立租约日期
	18-07-2003 – 17-07- 2005
	18-07-2001 – 17-07-2003
	租期
	40,000元
	40,000元不包括差饷、地租和管理费
	每月租金
	每月首日
	[没有注明]
	支付租金的日期
	差饷和地租由业主支付，管理费由租客支付
	其他
	总额
	差饷
	管理费
	租金
	期间
	元
	元
	元
	元
	2002
	2,380
	40,000
	01-04 – 30-04
	     42,759
	        379
	2,380
	40,000
	01-05 – 31-05
	     42,759 
	        379     
	2,380
	40,000
	01-06 – 30-06
	     42,758(2)
	        378(1)
	2,380
	40,000
	01-07 – 30-07
	     43,759
	     1,379
	2,380
	40,000
	01-08 – 31-08
	     43,759   
	     1,379
	2,380
	40,000
	01-09 – 30-09
	     43,758(4)
	     1,378(3)
	2,380
	40,000
	01-10 – 31-10
	     43,759
	     1,379
	2,380
	40,000
	01-11 – 30-11
	     43,759
	     1,379
	2,380
	40,000
	01-12 – 31-12
	     43,758(4)
	     1,378(3)
	2003
	2,380
	40,000
	01-01 – 31-01
	     43,867
	     1,487
	2,380
	40,000
	01-02 – 28-02
	     43,867
	     1,487
	2,380
	40,000
	01-03 – 31-03
	     43,866(6)
	     1,486(5)
	总额
	   522,428(7)
	注 (1)  由379元删改为378元
	(2)  由42,759元删改为42,758元
	注 (3)  由1,379元删改为1,378元
	(4)  由43,759元删改为43,758元
	(5)  由1,487元删改为1,486元
	(6)  由43,867元删改为43,866元
	(7)  由522,432元删改为522,428元
	总额
	差饷
	管理费
	租金
	期间
	元
	元
	元
	元
	62,380.00(11)
	2,380
	18-04-2003 – 17-05-2003(8)
	   -(10)
	   60,000(9)
	42,380.00(13)
	2,380
	40,000
	18-05-2003 – 17-06-2003(8)
	   -(12)
	42,380.00(13)
	2,380
	40,000
	18-06-2003 – 17-07-2003(8)
	   -(12)
	43,208.00
	2,380
	40,000
	18-07-2003 – 17-08-2003(8)
	     828.00
	43,208.00
	2,380
	40,000
	18-08-2003 – 17-09-2003(8)
	     828.00
	43,208.00
	2,380
	40,000
	18-09-2003 – 17-10-2003(8)
	     828.00
	43,727.66(14)
	2,380
	40,000
	18-10-2003 – 17-11-2003(8)
	    1,347.66
	43,727.66(14)
	2,380
	40,000
	18-11-2003 – 17-12-2003(8)
	    1,347.66
	43,727.66(14)
	2,380
	40,000
	18-12-2003 – 17-01-2004(8)
	    1,347.66
	46,422.00(14)
	2,380
	40,000
	18-01-2004 – 17-02-2004(8)
	    4,042.00
	42,380.00(14)
	2,380
	40,000
	18-02-2004 – 17-03-2004(8)
	42,380.00(14)
	2,380
	40,000
	18-03-2004 – 17-04-2004(8)
	总额
	                                                                539,128.98
	注 (8)  由1日至30日或31日删改为18日至17日
	(9)  包括20,000元属于01-04-2003至17-04-2003期间
	(10)  由1,487元删改为0
	(11)  由43,867元删改为62,380元
	(12)  由1,347元删改为0及载列附注没有收据 (no receipt)
	(13)  由43,727 元删改为42,380元
	(14)  载列附注上限为30,050元
	(d) 24张由A女士签署的租金收据，当中载列以下资料：
	租金
	日期
	租金
	出租时段
	日期
	  出租时段
	元
	元
	2002
	      2003
	18-03 – 17-04(16)
	01-03-2003
	01-04 – 30-04
	01-04-2002
	  40,000
	  40,000
	18-04 – 17-05(16)
	01-04-2003
	01-05 – 31-05
	01-05-2002
	  40,000
	  40,000
	18-05 – 17-06(16)
	01-05-2003
	01-06 – 30-06
	01-06-2002
	  40,000
	  40,000
	18-06 – 17-07(16)
	01-06-2003
	01-07 – 31-07
	01-07-2002
	  40,000
	  40,000
	18-07 – 17-08
	17-07-2003
	01-08 – 31-08
	01-08-2002
	  40,000
	  40,000
	18-08 – 17-09
	17-08-2003
	01-09 – 30-09
	01-09-2002
	  40,000
	  40,000
	18-09 – 17-10
	17-09-2003
	01-10 – 31-10
	01-10-2002
	  40,000
	  40,000
	18-10 – 17-11
	17-10-2003
	01-11 – 30-11
	01-11-2002
	  40,000
	  40,000
	18-11 – 17-12
	17-11-2003
	01-12 – 31-12
	01-12-2002
	  40,000
	  40,000
	2003
	      2004
	18-12 – 17-01
	17-12-2003
	01-01 – 31-01
	01-01-2003
	  40,000
	  40,000
	18-01 – 17-02
	17-01-2004
	01-02 – 28-02
	01-02-2003
	  40,000
	  40,000
	18-02 – 17-03
	17-02-2004
	01-03 – 17-04(15)
	01-03-2003
	  40,000
	  40,000
	18-03 – 17-04
	17-03-2004
	  40,000
	520,000
	480,000
	总额
	注 (15)  由3月31日删改为4月17日
	(16)  由1日至30日或31日删改为18日至17日
	(e) 由H物业管理有限公司发出的缴费通知书，显示该物业及该车位的每月管理费分别为2,040元和340元(合共2,380元)。
	(15) 评税主任得悉以下资料：
	(a) 上诉人与A女士就按揭该物业及该车位予E银行[第(5)项事实]签署了楼宇按揭贷款申请书，当中他们声明该物业及该车位将作自用。
	(b) 根据C公司就上诉人提交由2001年4月1日至2002年3月31日的雇主报税表，该物业自2001年7月18日起为雇主所提供居所的地点。
	(c) 上诉人于2004/05课税年度已没以该物业向C公司申请租金退回及他在2004/05课税年度仍然居住于该物业。
	(d) A女士在2002/03及2003/04课税年度个别人士报税表内申报该物业的租金收入如下：
	2003/04
	2002/03
	课税年度
	元
	元
	449,144
	522,432
	租金
	减：
	差饷
	  14,612
	  13,872
	管理费
	  28,560
	  28,560
	405,972
	480,000
	应评税值
	(e) 评税主任向A女士作出2002/03及2003/04课税年度物业税评税，当中包括第(15)(d)项事实的租金收入。
	(f) 差饷物业估价署提供的数据显示该物业在相关期间的应课差饷租值如下：
	(16) 上诉人与评税主任的通信中曾提出下列论点：
	(a) 「([A]女士)是她个人行为买(该物业)，所以我没有资助她买楼。…… 因为2001年5月16日([A]女士)去了[J地]和[K地]，而原业主从[L地]来，几天即需回[L地]，等不及([A]女士)回来，所以只能 …… 委托我做代表 (代理) 签定临时合约。可是政府规定因为我的名字在临时文件上出现，所以以后文件也一定要有我名，一直到整个交易完成，才允许在最后文件上用正式成名为([A]女士)，这是香港买卖楼宇手续步骤问题。」
	(b) 「02/03和03/04年[C公司]给我$70000住屋福利可作租金。而我看中(该物业)租金为市价40000，所以我认为只能拿40000，不可以欺骗[C公司]。我不明白为什么我做老实人干老实事，反而不可以合乎住房福利要求 …… 」
	(c) 他自2004/05年度停止向A女士租楼是「因为02-04年，[C公司]规定所有工程师以上雇员，都必须要有租楼条约；但04-05年以后，公司改变政策，工程师以上雇员可以选择租楼条约。所以本人就是04-05年以后选择了不向(A女士)租楼。」
	(d) 「我的情况(与Commissioner of Inland Revenue v Peter Leslie Page一案) 完全二样，我每月租楼租金为4万，而这4万确实有合同，政府打印，每月付租金 …… 因为有payment，所以有refund，合情合理。」
	(e) 「我的雇主[C公司]是上市公司，有公司Controller控制所有会计工作，有Pricewaterhouse做auditing，根本不存在任何私人关系。公司政策和我租屋都是公开、透明 …… 以前，从未有任何人讲不可以 …… 到底什么地方出了错？如果Pricewaterhouse，公司Controller或者我本人哪方面出错，请明白指正。同时请给[C公司]会计部和我们这些员工一个交代。[C公司]的规定到底有没有问题？合不合税务法？」
	(f) 「同时我还想说明，(A女士)买楼是01年5月，而我租楼是02年4月开始，我当初怎么可能算到十一个月以后的事。」
	(g) 「我本人根本没有从中得利，而需要“虚构的交易，减低税负”。假如我不向(A女士) 租楼，向MR X租楼，我可以享受所有的租屋福利，可以减低税上负担 …… 假如我不参加租屋福利，[C公司]会支付所有员工10%公积金，我岂不更加受益？…… 你有没有想过，我如果用以上二个方法，会减税或者得到更多？！」
	(17) 上诉人提供了他和A女士的银行存折副本以证明他曾就租用该物业支付租金予A女士。该等存折载列以下事务历史记录：
	(18) 评税主任同意上诉人自F地公司收取的每年480,000元入息可获豁免征税，但他认为款项甲及款项乙并非租金退还而是上诉人的受雇入息的一部份。再者，评税主任获A女士同意如果上诉人就该物业的租务安排不获接纳，她将提名上诉人就该物业及该车位在2002/03及2003/04课税年度申请分别为150,000元及100,000元的居所贷款利息扣减。此外，上诉人同意撤销他在2002/03及2003/04课税年度慈善捐款扣减的申索。
	(19) 评税主任逐建议修订2002/03及2003/04课税年度薪俸税补加评税如下：
	(20) 上诉人不接纳上述修订建议，并有以下的陈述：
	(a) 「因为当时律师和[C公司]均向我说，香港税务法上没有规定夫妇之间不可以租楼 …… 本人认为您问我之前，请先问税局，为何不为此立法，明确法定夫妇间到底 (是否) 允许租屋？」
	(b) 除他以外，居住在该物业的人士包括A女士、2名女儿和工人。
	(c) A女士既为该物业业主而上诉人仍需向她租用该物业予她居住的原因是「据(A女士)讲，她只收4万租金，比其它同楼高层都便宜，而她需供款达$6万以上。」
	(d) 租约没有包括车位但上诉人却于退还租金申请书中就该车位的差饷及管理费申请退还租金支出的原因是「(该) 物业一直包括车位。因为我是用标准租约签合约，而此种租约没有特别列出车位项目。就 (像) 家电等，也没有一一列明。因为有车位，当然有管理费和差饷，这应该不难理解。」
	(e) 租约列明该物业每月40,000元的租金已包括差饷但上诉人的退还租金支出申请书中就该物业的差饷申请退还租金，上诉人有以下的回应：
	「 本人记得从租楼起，所有每月租约租金4万，不包括差 (饷) 和管理。如果哪一年合同例外，一定是人为错误。」
	(f) 第(17)项事实中的交易日期和金额与租金收据不同是「因我常出差，不可能每月按时付款。而公司每月租金单需按时向我拿，所以我只能每二个月付一次。我每二个月付十万，包括租金、管理费、水电煤气及其它杂费」
	(g) 至于2个月支付10万元的明细，「租金，管理费及差(饷)由Housing Allowance提供。水、电、煤气等是本人私人的事，与此案无关。我认为无必要提供任何与本案无关个人隐私数据。再者，事隔太久，一早丢了。」
	(h) 就第(17)项事实中上诉人的支出并不等如A女士的收入，上诉人有以下的回应 ：
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