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Case No. D28/11

Salaries tax — Appellant applied to deduct professional fee for consulting lawyer — whether
the fee was expense necessarily incurred in the production of assessable income — whether
the fee was ‘wholly, exclusively and necessarily’ incurred in performance of duties —
whether the Appellant must incur the expense with no choice — whether the fee deductible
as expenses of self-education — sections 2, 12 and 68(4) of the Inland Revenue Ordinance
(‘IRO’). [Decision in Chinese]

Salaries tax — costs — whether costs order should be imposed against the Appellant —
conduct of the Appellant in handling proceedings — section 68(9) and schedule 5 part | of
the IRO.

Panel: Chow Wai Shun (chairman), Liu Kin Sing and Patrick Wu Yung Wei.

Date of hearing: 14 July 2011.
Date of decision: 10 October 2011.

The Appellant applied to deduct $22,000 from his salaries tax assessment for the
year of assessment 2009/10 as professional fee for consulting lawyer (‘said fee’), alleging
that the consultation was vital to his professional job. The Appellant further provided
copies of two receipts issued by the solicitors’ firm dated 6 November 2008 and
13 March 2009. The Assessor disallowed the deduction, holding the view that the said fee
was not necessarily incurred in the production of income.

The Appellant objected to the assessment, alleging that he should be allowed to
deduct the said fee from his assessable income. The Appellant further alleged that he was
involved in legal proceedings in October 2010, and therefore he needed to obtain legal
advice to ensure whether the legal proceedings constitute a disclosable crime pursuant to his
employment contract. The Deputy Commissioner of Inland Revenue refused to the
objection. The Appellant appealed to the Board, alleging that the professional body that he
belonged to emphasized continuing learning, in which understanding law is part of the
learning area, and that he consulted lawyer with a view to increase the relevant knowledge,
and as a result the said fee was necessarily incurred. In the hearing of the appeal, the
Appellant elected to make submissions but not to testify on oath.

Held:
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The said fee could not be deducted

1.

In order for an expense to be qualified to be deducted, the taxpayer must
prove: (1) that the expenses were incurred; (2) that they were incurred in the
performance of duties of the taxpayer; and (3) that they were wholly,
exclusively and necessarily so incurred. The three questions, being
questions of facts, must all be proven. (D36/90, IRBRD, vol 5, 295, Lomax
v Newton 34 TC 558, D55/06, (2006-07) IRBRD, vol 21, 1046 and CIR v
Humphrey [1970] 1 HKTC 451 considered).

‘In the performance of duties’ meant in the course of their performance. It
meant in doing the work of the office, in doing the things which it is his duty
to do while doing the work of the office. It did not include qualifying
initially to perform the duties of the office, or even keeping qualified to
perform them (Humbles v Brooks 40 TC 500 considered).

There was a distinction between expenses incurred in producing income and
expenses ‘necessarily’ incurred in producing income.  The word
‘necessarily’” was not about whether the employer imposed the expenses but
whether the duties did, in the sense that, irrespective of what the employer
might prescribe, the duties could not be performed without incurring the
particular outlay; and the word ‘necessarily’ pointed to expenses with which
it was concerned as being confined to those which each and every occupant
of the particular office was necessarily obliged to incur in the performance of
its duties, to expenses imposed upon each holder ex necessitate of his office
and to such expenses only; the terms employed were strictly, purposively
and objective. The deductible expenses did not extend to those which the
holder had to incur mainly and only because of circumstances in relation to
his office which were personal to himself or were the result of his own
volition (CIR v Robert P Burns [1980] 1 HKTC 1181, Brown v Bullock 40
TC 1 and Ricketts v Colquhoun [1926] 10 TC 118 considered).

In considering ‘expenses necessarily incurred in producing assessable
income’, two factors must be taken into account. Firstly, the expenses must
be something which the employee must incur and had no choice. If there
was any choice, then it was not necessarily incurred. Secondly, it must be
necessarily incurred in the production of the assessable income. It was not
sufficient for the employment contract or employer to impose a condition
upon the employee if the expense was not incurred in the production of
assessable income (D76/90, IRBRD, vol 5, 515 considered).

Receipts from the solicitors’ firm belonged to the year of assessment
2008/09, and the Appellant also confirmed that the legal proceedings had
finished in December 2008. The above showed that the said fee was
incurred in 2008/09, and therefore it was not deductible; even though the
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said fee was incurred in the relevant year of assessment, it was not incurred
in the production of the Appellant’s assessable income; further, even the said
fee was incurred in the nature as alleged by the Appellant, it was incurred by
the Appellant seeking legal advice from the said solicitors’ firm, and was not
incurred by the Appellant in the performance of his duties or in producing
his assessable income (CIR v Humphrey [1970] 1 HKTC 451 considered).

6. Further, the Appellant’s employment contract required an employee to
disclose certain convicted crimes to the department, but did not necessarily
require an employee to seek legal advice. The Appellant also failed to prove
that he incurred the said fee with no choice, and without incurring the said
fee he could not perform his duties. The legal proceedings and the said fee
were personal to the Appellant, with no absolute bearing to his duties. In
fact, the Appellant was not convicted in the legal proceedings (D76/90,
IRBRD, vol 5, 515 and Ricketts v Colquhoun [1926] 10 TC 118 considered).

7.  The purpose of continuing education and learning was to keep oneself
qualified or to increase one’s ability to perform the duties. It was not
expense incurred in performing duties. Further, continuing education aimed
at improving or increasing the Appellant’s ability, and was therefore
expenses in personal nature; alternatively, the said fee could have brought
long-term benefit to the Appellant and was therefore capital expenses. In
either case, it failed to fulfil the requirement under section 12(1)(a) of the
IRO and was not deductible. For the same reasons, the provision relating to
expenses of self-education under section 12(1)(e) of the IRO did not apply to
the present proceedings. Further, the legal consultation provided by the
solicitors’ firm was neither educational courses nor professional
examinations (CIR v Humphrey [1970] 1 HKTC 451 and Humbles v Brooks
40 TC 500 considered).

Costs order

8.  The Commissioner has on various occasions made detailed explanations to
the Appellant in respect of the present proceedings . Notwithstanding that,
the Appellant sought to confuse the proceedings by arguing on various
irrelevant matters, without even first understanding the basis period
concerned in these proceedings. The Appellant’s arguments did not have
any standing point. The Appellant handled these proceedings in a vexatious
manner, wasting much time of the Board and other taxpayers’ money.

Appeal dismissed and costs order in the amount of $5,000 imposed.
Cases referred to:

D36/90, IRBRD, vol 5, 295
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Lomax v Newton 34 TC 558

D55/06, (2006-07) IRBRD, vol 21, 1046
CIR v Humphrey [1970] 1 HKTC 451
Humbles v Brooks 40 TC 500

CIR v Robert P Burns [1980] 1 HKTC 1181
Brown v Bullock 40 TC 1

Ricketts v Colquhoun [1926] 10 TC 118
D76/90, IRBRD, vol 5, 515

Taxpayer in person.
To Yee Man and Chan Wai Yee for the Commissioner of Inland Revenue.
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‘..In Lomax v Newton..., Vaisey J stated: “The words are stringent and
exacting; compliance with each and every one of them is obligatory if the
benefit of the rule is to be claimed successfully.”

7.1 Therefore, to succeed, the Taxpayer must prove: (1) that the expenses
were incurred, (2) that they were incurred in the performance of duties
of (the Taxpayer) and (3) that they were wholly, exclusively and
necessarily so incurred.’
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“*“In the performance of the said duties” means in the course of their
performance... It means ““in doing the work of the office, in doing the things
which it is his duty to do while doing the work of the office” ... It does not
include qualifying initially to perform the duties of the office, or even keeping
qualified to perform them... It does not mean adding to the taxpayer’s
usefulness in performing his duties....’

17. CIR v Robert P Burns [1980] 1 HKTC 1181 —EHR—L%DIT » Bk
BRET—SRENG  HAELHESERDIREFAPHRE A » bR
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‘... The text is not whether the employer imposes the expenses but whether the
duties do, in the sense that, irrespective of what the employer may prescribe,
the duties cannot be performed without incurring the particular outlay.’
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‘...the language of the Rule points to the expenses with which it is concerned as
being confined to those which each and every occupant of the particular office
is necessarily obliged to incur in the performance of its duties, to expenses
imposed upon each holder ex necessitate of his office and to such expenses
only... in other words, the terms employed are strictly, and, | cannot doubt,
purposely, not personal but objective. The deductible expenses do not extend to
those which the holder has to incur mainly and, it may be, only because of
circumstances in relation to his office which are personal to himself or are the
result of his own volition.”
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‘...The word “necessarily” has also been given a very precise interpretation.
The expenses must be necessarily incurred in the production of the assessable
income. This means that this test has two limbs. The expense must be
something which the employee must incur and has no choice. If there is any
choice, then it is not necessarily incurred. Secondly it must be necessarily
incurred in the production of the assessable income. This means that it is not
sufficient for the employment contract or employer to impose a condition upon
the employee if the expense is not incurred in the production of assessable
income.’
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