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Case No. D27/11

Profits tax — indirect method as the bases to assess tax — sections 60(1) and 68(4) of the
Inland Revenue Ordinance — use the method of bank deposit to assess the total amount of
the business income. [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Leung Wai Keung Richard and David Hon To Yu.

Date of hearing: 29 June 2011.
Date of decision: 10 October 2011.

The Appellant operated a movable stall and a shop in snack catering business in the
years of assessment 2002/03 to 2007/08. The Inland Revenue Department (‘IRD’) gave a
tax assessment on to the Appellant and his wife. Based on the lack of original receipt on the
income and expenditure and bank statement on the saving and withdrawal records of the
snack catering business and also the fact that there was continuous and stable cash deposit
into the Appellant’s bank account, the Assessor suggested to use the total sum of the bank
deposit of the Appellant and the cash expenditure and gift to his wife to assess the profits tax
of the snack catering business. The Appellant appealed against the profits tax assessment of
the IRD in the related years of assessment.

The grounds of appeal of the Appellant were that the assessment was wrong,
excessive and unreasonable. The Appellant drew a comparison between the above years of
assessment and 2009/10 which was out of the disputable years of assessment in this case, in
terms of staff, product, volume of raw materials consumed, business practices (movable
stall and shop), economic and business environment, quality of customers etc, and
submitted that the revenue of the business and the assessable profits should be much lower
in the related years of assessment. In the hearing, the Appellant made an estimate and a
comparison between the years of assessment in this case and 2009/10 by his own asserted
volume of raw food materials consumed and receipts from the suppliers. In addition, the
Appellant relied on his witness’s testimony to support his allegation that the source of
deposit in his bank account includes money from his relatives for repayment of loan and
investment purposes. The deposit in the bank account of the Appellant’s wife should, as a
result, not be included into the calculation of tax on the Appellant.

Held:
1. According to section 68(4) of the Inland Revenue Ordinance (‘IRO’), the
Appellant in this case has the responsibility to prove that the indirect method

as the base for tax assessment was excessive and was incorrect and the
Appellant could not just rely on self assertion without any supporting
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evidence. (D28/88, IRBRD, vol 3, 312 and D20/89, IRBRD, vol 4, 303
followed).

2. The year of assessment 2009/10 used for comparison was not within the
disputable years of assessment in this case. Under section 60(1) of the IRO,
if the assessor considered that the tax assessment was less than the proper
amount, the assessor could make additional tax assessments within six years.
Therefore, tax assessment could not be used as the basis to deduct the profits
in previous years of assessment. Information provided by the Appellant on
the differences in business and the change in Hong Kong’s macro economy
in relation to the years of assessment in this case and 2009/10 was just
general and vague estimation and assertion. It did not provide any realistic
justification to prove that the tax assessments on the business in the related
years of assessment were excessive. The other documentary evidence
provided by the Appellant was of no assistance as well.

3. After hearing the testimony of the Appellant’s witness and the submission of
the Appellant’s representative, the Board did not accept the Appellant’s
assertion that it was unfair and unreasonable to include the bank account of
the Appellant and his wife together in the calculation.

4.  The Appellant in this case did not make any submissions on the revenue of
the business. Although he later submitted the related tax returns, the
Appellant failed to keep any receipt and record of the business. The IRD
could not ascertain the profits of the business. Based on the fact that the
revenue of the Appellant’s business was mainly in cash and the Appellant
and his wife have admitted that at least some of the bank deposits were cash
income of the business, the Assessor used deposits of the bank account to
assess the total revenue of the business and make a tax assessment. It was
reasonable that the tax assessment was later revised because of new
supplementary information. The Board considered that in the absence of any
rebuttal evidence provided by the Appellant, the Assessor has endeavoured
to make reasonable and fair assessment and estimation (D1/04, IRBRD,
vol 19, 73 and G Deacon & Sons v CIR 33 TC 66 followed).

Appeal dismissed.
Cases referred to:

D28/88, IRBRD, vol 3, 312

D12/93, IRBRD, vol 8, 147

D36/08, (2008-09) IRBRD, vol 23, 704
D20/89, IRBRD, vol 4, 303

D1/04, IRBRD, vol 19, 73

G Deacon & Sonsv CIR 33 TC 66
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Taxpayer represented by his authorized representative.
Yeung Ka Sing, Wan Kit Yee and Chan Kwok Yiu for the Commissioner of Inland
Revenue.
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‘... when a return of income is not made or is not accepted by an assessor or a
case arises under section 60 of the Ordinance, the assessor is entitled and
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‘It is not sufficient for the taxpayer merely to provide estimates as to his
liabilities. A taxpayer has an obligation to maintain proper accounts and, if he
fails to do so or is otherwise unable to prove that the assets betterment
statement is incorrect with proper evidence, the assessment based on the assets
betterment statement must be confirmed.’
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*5.3.5 .... Although the assembling of evidence may be time consuming and
although adducing such evidence before the Board may also be time
consuming, that is what has to be done....

5.3.7 .... [T]he assertion of a fact in a submission is not evidence...’
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‘54. ... In cases such as this where the appellant did not furnish the Revenue
with any of his books or records despite repeated requests, the Revenue
had to resort to other methods. Examination of the deposits into the
bank accounts of the appellant’s practice was one such method.’
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‘This is one of those cases where a taxpayer carrying on business is
unexpectedly found to have a large sum of cash at his command which cannot
be reconciled with his income as declared, and he is asked to explain its
source...

Having come to the conclusion that the business profits had been understated,

and there being no acceptable explanation where [the cash] came from if not
from the business, the Commissioner estimated the understatement of profits...
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and directed an apportionment over the... years.... To say they had no right to
do this in the absence of direct evidence of some improper entry in or omission
from the books is just as fallacious, in my view, as to argue that no one should
ever be convicted on circumstantial evidence alone. There was abundant
circumstantial evidence here to justify the Commissioner’s conclusion.’
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