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Case No. D26/12

Salaries tax — travelling expenses between residence and workplace — section 12, 60, 66(3)
and 68 of the Inland Revenue Ordinance. [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Kao Chu Chee Emmanuel and Liu Kin Sing.

Date of hearing: 21 June 2012.
Date of decision: 21 August 2012.

The Appellant raised objection to the salaries tax assessment by the
Inland Revenue Department and asserted that the expenses resulting from the use of his
private car between his residence and his workplace in Shenzhen in order to save time and
increase his working hours should be an allowable deduction.

Held:

The Appellant failed to provide any related journal and receipt and the Board did
not accept his assertion of expenses incurred. The alleged expenses of the private
car incurred in the journey between the Appellant’s residence and his workplace in
Shenzhen were not incurred in the execution of his duty. The Appellant alleged that
the choice of using private car was made to save time and thereby increased his
working hours. The expenses so involved were not ‘necessarily’ incurred as
provided by the legislation. Having carefully considered all the evidence and the
submissions of both parties, and having regard to the analysis above, the Board
finds that the Appellant failed to discharge the burden of proof provided by
section 68(4) of the IRO. From an objective point of view, the Board finds that the
facts of the case did not satisfy the provision of section 12(1) for deduction and
dismisses the appeal.

Appeal dismissed.
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‘...In Lomax v Newton..., Vaisey J stated: ‘The words are stringent and
exacting; compliance with each and every one of them is obligatory if the
benefit of the rule is to be claimed successfully.’

7.1 Therefore, to succeed, the Taxpayer must prove: (1) that the expenses
were incurred, (2) that they were incurred in the performance of the
duties of (the Taxpayer) and (3) that they were wholly, exclusively and
necessarily so incurred.’
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“7.2 As for the proof of expenses, the Taxpayer is faced with the task of
proving that she incurred certain specific expenses and the extent to
which they were incurred in the performance of her duties. In the
Australian decisions cited in D25/87, emphasis was laid on the
requirement of contemporaneous records and details of the expenses
incurred,...’
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‘...since the Taxpayer confirmed before us that he kept no contemporary
records of the travelling expenses he incurred, or even of the dates upon which
he actually visited sites, this appeal must fail...’
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‘ It seems to me that it is quite clear that the respondent was not travelling on
duty when travelling from his home to his office in Tai Po and that it was his
responsibility to get to his place of work, and that it was a journey of a private
or personal nature; the position is the same on his return journey from Tai Po

to his home.’
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‘... The test is not whether the employer imposes the expense but whether the
duties do, in the sense that, irrespective of what the employer may prescribe,
the duties cannot be performed without incurring the particular outlay.’
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‘... the language... points to the expenses with which it is concerned as being
confined to those which each and every occupant of the particular office is
necessarily obliged to incur in the performance of its duties... The deductible
expenses do not extend to those which the holder has to incur mainly and, it
may be, only because of circumstances in relation to his office which are
personal to himself or are the result of his own volition.’
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‘ The Taxpayer was entitled to claim reimbursement from his employer of all
entertainment expenses which were legitimately incurred by him in the
performance of his duties. In fact he did claim some expenses and the same
were duly reimbursed to him. What he now seeks to do is to obtain a tax benefit
in respect of certain other expenses which apparently he never sought to
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recover from his employer. No explanation has been given to us regarding
this.... It does not seem sensible to us that if the Taxpayer could have recovered
such expenses from his employer he would not have done so. No one is better
qualified to adjudicate the validity of business expenses than the employer.
The Taxpayer was entitled to recover 100% of all entertainment expenses
which he incurred in performing his duties. In the absence of an adequate
explanation we must assume that the Taxpayer would have done so.
Accordingly we are not able to find as a fact that the additional entertainment
expenses which the Taxpayer claims were incurred by him in the performance
of his duties were in fact so incurred.’
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