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Case No. D26/11

Penalty tax — false statement and omission — sections 51(1), 59, 66(3), 68, 82A and 82B of
the Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Elaine Liu Yuk Ling and David Yip Sai
On.

Date of hearing: 10 December 2010.
Date of decision: 7 October 2011.

The Appellant, knowing that the relevant property owned by her had been leased
out in the years of assessment 2006/07 to 2008/09, falsely declared that she did not have
property being leased out in the year of assessment 2006/07, and failed to provide the lease
information on the relevant property in the years of assessment 2006/07 to 2008/09. The
Inland Revenue Department (‘IRD”) assessed the additional amount of the relevant property
tax in the years of assessment 2006/07 to 2008/09 to be $5,300, being 9.8% of the amount of
property tax undercharged. The Appellant appealed to the Board of Review demanding that
all the additional tax should be refunded to her.

Held:

1.  The Board decided that the Appellant did not have any reasonable excuse for
the false statement and omission, and making false statement and repeated
omission were factors for increasing the penalty (the relevant principles are
set out in paragraphs 51 to 66 in the decision).

2. The result of the Appellant’s repeated contravention for three consecutive
years was that the IRD was not able to charge the property tax in time for
three consecutive years. In this case of contravention, the IRD suffered
actual loss. To demand a refund of all the additional tax in the case where
the IRD suffered actual loss for three consecutive years was ridiculous.

3. The IRD was not obliged to warn taxpayers before issuing the notice under
section 82A(4) of the IRO. There was not the slightest evidence to show that
the IRD deliberately set the trap for the Appellant so that the IRD could
charge her additional tax. Attributing the blame to the IRD in such an
irresponsible way was a factor for increasing the penalty.

4. Having considered the relevant circumstances, the Board not only did not
consider that the 9.8% penalty was excessive, but was of the view that the
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penalty should be over 50%. Under sections 82B(3) and 68(8) of the IRO,
the Board increased the amount of additional tax from $5,300 to $27,000.

Appeal dismissed and costs order in the amount of $2,500 imposed.
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