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Case No. D25/11

Profits tax — Appellant informing the Commissioner of Inland Revenue (‘the
Commissioner’) of its chargeability to tax for the year of assessment in writing out of time —
Commissioner assessing additional tax — need to submit tax information punctually and
principles adopted in considering penalty — assessment of additional tax and quantum —
whether the assessed additional tax excessive — sections 51, 59, 66(3), 68(4), 68(8)(a),
68(9), 82A, 82B and schedule 5 part I of the Inland Revenue Ordinance (Chapter 112)
(‘IRO’). [Decision in Chinese]

Penalty tax — administrative penalty of additional tax assessment — whether in breach of the
Basic Law — articles 106, 107 and 108 of the Basic Law.

Panel: Kenneth Kwok Hing Wai SC (chairman), Fan Cheuk Hung and Young Yee Kit.

Date of hearing: 9 May 2011.
Date of decision: 14 September 2011.

The Appellant cleared the account for the year of assessment 2008/09 on
31 March 2009. The Appellant was chargeable to tax for the year of assessment 2008/09,
but failed to inform the Commissioner of its chargeability to tax in writing within four
months after the end of the basis period for that year of assessment pursuant to section 51(2)
of the IRO. The Appellant only informed the Commissioner of its assessable profits on
10 March 2010, seven months and ten days out of time.

The Commissioner assessed additional tax for the year of assessment 2008/09 at
$16,000, being 2.89% of the tax undercharged. The Appellant appealed to the Board of
Review (‘the Board’).

Held:

Need to submit tax information punctually and principles adopted in considering
penalty

1.  The Legislative Council introduced the administrative penalty of additional
tax in 1969, and further increased the maximum penalty from 100% to 300%
in 1975. The said penalty was not contrary to the Basic Law (D17/08,
(2008-09) IRBRD, vol 23, 301, D26/08, (2008-09) IRBRD, vol 23, 547,
D59/09, (2010-11) IRBRD, vol 25, 87 and Chu Ru Ying v Commissioner of
Inland Revenue [2010] 2 HKLRD 1052 considered).
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2. The Board always emphasized the importance of submitting detailed and
accurate tax information punctually. The proper operation of the low tax
rate system in Hong Kong was dependent upon taxpayers submitting
detailed and accurate tax information punctually. Lateness in informing the
Commissioner of a taxpayer’s chargeability to tax or submitting tax return
would result in tax undercharging or lateness in charging tax. The relevant
conduct also wasted the limited resources of the Inland Revenue Department
(‘IRD’), and was unfair to other taxpayers (D16/07, (2007-08) IRBRD,
vol 22, 454, D17/08, (2008-09) IRBRD, vol 23, 301, D26/08, (2008-09)
IRBRD, vol 23, 547, D35/08, (2008-09) IRBRD, vol 23, 683 and
D59/09, (2010-11) IRBRD, vol 25, 87 considered).

3. The primary objective of additional tax penalty was to penalize the
infringing taxpayers and to deter the infringing taxpayers or other taxpayers
from infringing. The same principles applied in determining penalty for
lateness in informing the Commissioner of the chargeability to tax and
submitting tax returns.

4.  The principles adopted by the Board in determining lateness in submitting
tax return could be summarized as follows (not being an exhaustive list):
(1) negligence or recklessness in submitting the tax return was inexcusable;
(2) deliberate tax evasion was a serious crime and an aggravating factor to
imposing additional tax penalty. Unintentional tax evasion was not a
reasonable excuse, nor was it a mitigating factor; (3) paying tax punctually
was a responsibility of a taxpayer, and was not a relevant factor in
considering additional tax; (4) the fact that the IRD discovered the
infringement was not a mitigating factor. The fact that there was no actual
loss suffered by the IRD in low penalty percentage cases was not a
mitigating factor. The fact that there was tax undercharging or late charging
of tax as a result of the infringement was an aggravating factor; (5) the
burden of proof and the burden of persuasion of impecuniosities or inability
to afford additional tax penalty lied on the taxpayer; (6) where an
infringement was proven, it was unrealistic to ask for total exemption of tax
penalty, which only showed that the taxpayer was still unaware of the
responsibility to submit detailed and accurate tax information punctually; (7)
cooperation with the IRD was a mitigating factor; (8) adopting effective
measures to prevent further infringement was an important mitigating factor.
To the contrary, pointlessly blaming on the IRD or others was an
aggravating factor; (9) subsequent infringement was an aggravating factor;
(10) publicly infringing would be heavily penalized; (11) if the Board was of
the view that the penalty was excessive, the penalty would be reduced; (12)
if the Board was of the view that the penalty was insufficient, the penalty
would be increased; (13) if the Board was of the view that the appeal was
frivolous, vexatious or an abuse of the appeal process, the Board might order
the appellant to pay costs of the Board (D16/07, (2007-08) IRBRD, vol 22,
454, D17/08, (2008-09) IRBRD, vol 23, 301, D26/08, (2008-09) IRBRD,
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vol 23, 547, D35/08, (2008-09) IRBRD, vol 23, 683, D1/09, (2009-10)
IRBRD,

vol 24, 223, D34/09, (2009-10) IRBRD, vol 24, 663, D44/09, (2009-10)
IRBRD, vol 24, 864, D50/09, (2009-10) IRBRD, vol 24, 934 and
D59/09, (2010-11) IRBRD, vol 25, 87 considered).

Increase of additional tax

5. Whether additional tax should be assessed and (if so) the quantum were
decisions vested with the Commissioner. If a taxpayer accepted the
Commissioner’s decision, the Board was unable to intervene.

6. If the taxpayer chose to exercise the right of appeal, the Board, in
determining the appeal, must (1) consider the matters de novo; and
(2) exercise its full functions. These two points applied to both appeal
against assessment and penalty (Shui On Credit Company Limited v
Commissioner of Inland Revenue (2009) 12 HKCFAR 392 and
Commissioner of Inland Revenue v Nina T H Wang [1993] 1 HKLR 7
considered).

The present case

7.  The Board was of the view that 2.89% was extremely mild. The
determination of the Commissioner was equivalent to making an assessment
only on the actual loss suffered by the IRD as a result of the late charging,
and no penalizing objective had been taken into account. Obviously, the
Commissioner had fully considered the mitigating factors propounded by the
Appellant (D17/08, (2008-09) IRBRD, vol 23, 301 considered).

Appeal dismissed.
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HKCFAR 392
Commissioner of Inland Revenue v Nina T H Wang [1993] 1 HKLR 7

Taxpayer represented by its Senior Accountant.
Lam Fung Shan and Koh Chiu Shing for the Commissioner of Inland Revenue.
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‘... We admitted that our company failed to inform the Inland Revenue
Department (“IRD”) our chargeability to tax within 4 months after the end of
the year of assessment 2008/09 though our company has no intention to delay
such notification. Our tax representative, Messrs. Fan, Chan & Co., has
submitted a letter dated 25 October 2010 to the IRD to explain that the late in
notifying the IRD our chargeability to tax was due to the overlooking of the
balancing charge for commercial building allowance in the preliminary profits
tax computation.

After considering our written representation, the Commissioner of Inland
Revenue has issued the notice of assessment and demand for additional tax of
HK$16,000 to us on 17 November 2010. We respect the Commissioner’s
decision to charge penalty on us for non-compliance. However, we hope the
Board of Review would consider reducing the penalty amount due to the
following grounds.

(1) Itis our first offence since our incorporation in 1996.

(2) Asameasure to avoid the reoccurrence of the delay in informing the IRD
our chargeability to tax in the future, our company will prepare a full set
of profits tax computation within 4 months after the end of each financial
year with immediate effect.

(3)  Our profits tax return for the year of assessment 2008/09 was accepted
by the IRD without requiring an investigation.
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We sincerely hope that the Board will accept our grounds of appeal and reduce
the amount of additional tax imposing on us.’
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10.000 1-5-1990 10.860 1-11-1990
13.110 1-2-1991 12.940 1-3-1991
12.500 1-4-1991 12.660 1-7-1991
13.500 1-8-1991 12.500 1-9-1991
12.250 1-11-1991 12.000 1-12-1991
11.280 1-1-1992 11.500 1-4-1992
11.270 1-7-1992 9.690 1-10-1992
9.500 1-1-1993 9.730 1-7-1994
10.300 1-10-1994 10.720 1-1-1995
11.630 1-4-1995 12.000 1-7-1995
11.750 1-4-1996 11.500 1-7-1996
11.680 1-7-1997 12.060 1-1-1998
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12.500 1-1-2001 12.080 1-4-2001
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10.934 1-1-2007 10.750 1-4-2007
10.750 1-7-2007 10.750 1-10-2007
10.420 1-1-2008 9.398 1-4-2008
8.353 1-07-2008 8.250 1-10-2008
8.129 1-01-2009 8.000 1-04-2009
8.000 1-07-2009 8.000 1-10-2009
8.000 1-01-2010 8.000 1-04-2010
8.000 1-07-2010 8.000 1-10-2010
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