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Case No. D24/11

Penalty tax — salaries tax — incorrect salaries tax return — no intention to evade tax —
reliance on employer’s return — reasonable excuse — sections 51(1), 59, 66(3), 68(4),
68(8)(a), 68(9), 71(5), 71(5A), 80(2), 80(5), 82(1)(a), 82(2), 82A and 82B of the Inland
Revenue Ordinance. [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Edmund T Y Lee and Wong Fung Yi.

Date of hearing: 12 August 2011.
Date of decision: 14 September 2011.

For want of a reasonable excuse, the Commissioner imposed a penalty of $43,000
which is approximately 16% of the tax involved for the failure of the Appellant to include
his bonus income of $1,435,000 in his tax return for the year of assessment 2008/09. The
penalty is imposed taking into account that the Appellant had failed to file correct tax return
for five consecutive years of assessment from 2000/01 to 2004/05 and it was considered
‘Second offence within 5 years’.

The Appellant appeals contending that he never has any intention to evade tax.
There is a reasonable excuse for his failure to file a correct tax return and the 16% penalty is
unfair in his case.

Held :

1. Lack of intention to evade tax is not a reasonable excuse for the purpose of
penalty tax under section 82A.

2. The Appellant, who is the director and chief executive officer of his
employer, signs the employer’s return for and on behalf of his employer. As
such, reliance on the employer’s return is not a reasonable excuse for the
Appellant’s failure to file correct tax return.

3. The 5% or 10% added on top of the tax in default of payment pursuant to
sections 71(5) and 71(5A) is compensative and should not be put on a par to
the penalty pursuant to section 82A which is punitive and deterrent in nature.

4. It is an aggravating factor that in spite of being a high official with the ability
and means/ information to file correct tax return, the Appellant never intends
to observe his statutory obligation and makes no endeavour or any effort that
he should have made to avoid filing incorrect tax return:
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(1) The Appellant had failed to file correct tax return for five continuous
years of assessment from 2000/01 to 2004/05 before.

(2) The Appellant again failed to include his bonus income of $1,435,000
in his tax return for the year of assessment 2008/09.

5. The Board is of the view that the 16% penalty should be increased to 50%
and the penalty imposed be raised from $43,000 to $134,000.

Appeal dismissed and costs order in the amount of $5,000 imposed.
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