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Case No. D24/09

Property tax — ordinarily resident — allowances — sections 5, 41, 66(1)(a), 68(2D) and 68(4)
of the Inland Revenue Ordinance (‘IRO’). [Decision in Chineseg]

Panel: Anthony So Chun Kung (chairman), Stella Cho Lung Pui Lan and Fong Ho Yiin.

Date of hearing: 28 April 2008.
Date of decision: 21 August 20009.

The appellant objected to the property tax assessment for the year of assessment
2005/06 raised on him. From 2000 to 31 March 2007 he stayed in Hong Kong for only 6
days and his spouse never stayed in Hong Kong during that period. The assessor refused the
appellant’s election for personal assessment as the appellant and his wife were not
permanent or temporary residents during the year of assessment 2005/06. The appellant
asserted that he and hiswife were permanent residents of Hong K ong, he went to Canadafor
medical treatment and care, he did not have any other income apart from the rent he received
from Hong Kong, his parents, himself and his children al made contributions towards the
prosperity of Hong Kong and therefore he should be entitled to married person’s and child
allowances. He wished the Board would consider not only the facts objectively, but also
matters such as humanity, social justice and government responsibilities.

Held:

1.  Section 66(1)(a) providesthat notice of appeal may be given within 1 month
after the transmission of the Commissioner’s written determination. In the
present case the determination was sent out on 28 December 2007, but it was
only delivered to the appellant on 9 January 2008. The 1 month time limit
should only start to run, not on 28 December 2007, but from 9 January 2008
to 9 February 2008. The appellant had on 5 February 2008 delivered his
notice of appeal to the clerk of the Board which waswell within the 1 month
time limit.

2. The appellant applied to be absent from the hearing on the ground that he
would be recelving medical care in Canada. The Board granted the
application.

3. TheBoard is aware of the fact that the appellant relies as income on rental
from the property in Hong Kong, appreciates the expectation of the appellant
in requesting the Board to also take into consideration matters such as
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humanity and social justice as well as understands the sentiment of the
appellant in respect of contributions made by his parents, himself and his
children towards the prosperity of Hong Kong. However, the Board has to
point out that the Ordinance must be applied uniformly to al. It can only
adjudicate this case in accordance with the provisions of the Ordinance. The
Board cannot reduce the tax chargeable to ataxpayer because of hisfinancial
status or contributions made towards the community. Section 41(4) only
provides, as the only determinant for ‘temporary resident’, the total number
of days a taxpayer stayed in Hong Kong during the year of assessment
concerned. It does not provide for any other matters which have to be taken
into consideration. The appellant and his spouse are obviously not qualified
as such. In accordance with section 41(4), ‘permanent resident’ means
someone who ‘ordinarily resides’ in Hong Kong. Relying on the authorities,
whether one ‘ordinarily resides’ at a particular place depends on whether he
has adopted voluntarily and for settled purposes as part of the regular order of
his life for the time being, and not his lega status or his intention. The
appellant was not a‘ permanent resident’ for the purpose of section 41(4) and
could not, therefore, elect for personal assessment.

Appeal dismissed.
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Taxpayer in absentia.
Lau Wai Sum and Wong Ka Y ee for the Commissioner of Inland Revenue.
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‘The words “ ordinary residence” were considered by this House ...the House
saw itself as seeking the natural and ordinary meaning of thewords. InLevenv
Inland Revenue Commissioners[1928] A.C. 217, 225 Viscount Case L.C. said:

“| think that [ordinary residence] connotes residence in a place with
some degree of continuity and apart from accidental or temporary absences.”

.. In the present cases Lord Denning M.R. adopted the same view of the
natural and ordinary meaning of the words: for in hisjudgment he said [ 1982]
Q.B. 688, 720:

“Traditionally we ought simply to apply the natural and ordinary
meaning of the two words ‘ordinarily resident’... The words ‘ordinarily
resident’ mean that the person must be habitually and normally resident here,
apart from temporary or occasional absences of long or short duration...”

... agree with Lord Denning M.R. that in their natural and ordinary
meaning the words mean “ that the person must be habitually and normally
resident here, apart from temporary or occasional absences of long or short
duration.””’

1F Director of Immigration v Ng Shun-loi [1987] HKLR 798 802-3(R2 &
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‘...l add also the definition given by Eveleigh, L.J. in the Court of Appeal (R. v.
Barnet London Borough Council, ex parte Nilish Shah [1982] 1 QB 688)
which seems to me, with respect, to put in very clear and simple language
precisely the same concept as Lord Scarman was later developing. Eveleigh,
L.J. saysthis:

“ A person is resident where he resides. So far, for the purposes of this
case, thereislittledifficulty. Whenisheordinarily resident? | think that
iswhen heresides therein the ordinary way. That must be the meaning
of the adverb. The expression is therefore contemplating residence for
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the purposes of every day life. It isresidencein the place where a person
lives and conducts his daily life in circumstances which lead to the
conclusion that he is living there as an ordinary member of the
community would live for all the purposes of hisdaily life.””’

19. Cons, V-P 75 Ng Shun-loi(R2 45 62 77)—ZeHiH] AEHE— A B 7508
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‘... That argument, as | understand it, is inevitably predicated upon the
suggestion that ordinarily resident is a legal status which, having once been
acquired, remains with its possessor until he or she abandons it. In that
circumstance it would be a matter exclusively of his or her intention. With
every respect, the speech of Lord Scarman in R. v. Barnet London Borough
Council, ex parte Shah is emphatic that that is not the case. Intention plays a
very minor part in the determination of ordinary residence, being limited to
such light as it may shed upon the question of voluntary adoption or settled
purpose. Ultimately it isno morethan a question of fact. Absence, enforced or
otherwise, will not necessarily disrupt a period of ordinary residence. The
Tribunal will have to consider the particular circumstances of each individual

20. 1F Prem Singh v Director of Immigration [2003] 1 HKLRD 550 » 573(R2 22
86 ) —% - BHERAHEFERE Ribeiro PIRHRINES [T Shah ZHGHNE » IANHA
R ER - BIEE AV EER HRYIN B RS E AT IZM - EE 6
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‘65. In Akbarali v Brent London Borough Council, ex p Shah [1983] 2 AC
309, Lord Scarman explains the ordinary and natural meaning of the
words “ordinary residence”. Adopting the approach in the tax cases
Levene v IRC [1928] AC 217 and IRC v Lysaght [1928] AC 234, his
Lordship (at p. 343) stated that the concept:

... refers to a man’s abode in a particular place or country
which he has adopted voluntarily and for settled purposes as part
of the regular order of hislife for the time being, whether of short
or of long duration.

Elaborating on the term “ settled purposes’ Lord Scarman added (at
p.344):
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The purpose may be one; or there may be several. It may be
specific or general.  All that the law requires is that there is a
settled purpose. Thisisnot to say that the “ propositus’ intends to
stay where heisindefinitely; indeed his purpose, while settled, may
be for a limited period. Education, business or profession,
employment, health, family, or merely love of the place spring to
mind as common reasons for a choice of regular abode. And there
may well be many others. All that is necessary is that the purpose
of living where one does has a sufficient degree of continuity to be
properly described as settled.’
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