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Case No. D24/07

Profits tax — whether bank overdraft interest deductible — sections 16(1)(a), 16(2)(a), (d),
(e), 16(3) of the Inland Revenue Ordinance (‘IRO’). [Decision in Chinese]

Panel: Anthony So Chun Kung (chairman), Lam Wing Wo and Pang Siu Yin.

Dates of hearing: 13 and 16 July 2007.
Date of decision: 17 September 2007.

The appellant appeals against the assessment for the years 1998/99 to 2003/04 which
disallowed the deductibility of bank overdraft interest.

In the years of assessment in question, the appellant obtained banking facilities from
a bank, which included overdraft facilities. In respect of the banking facilities, time deposits
placed in the name of Mr F, Ms G and Ms C were pledged to the bank as security. The
directors and major employees of the appellant included Mr A, Mr B and Ms C. Ms C is the
wife of Mr A. Mr F was the director of the appellant and is the father of Mr A.

The Deputy Commissioner overruled the objection raised by the appellant in respect
of the deductibility of interest. The appellant now appeals against that decision.

Held:

1. Section 16(1) of the IRO provides that all expenses incurred in the production
of profits shall be deducted. That includes interests payable on money
borrowed pursuant to section 16(1)(a), provided that the condition set out in
subsection (2) is satisfied.

2. It is not disputed that the overdraft facility was obtained by the appellant from
the Bank for the production of chargeable profit. However, that overdraft
facility did not satisfy any of the conditions set out in section 16(2).

3. The overdraft facility was money borrowed by the appellant from a financial
institution and the appellant is not itself a financial institution. Section
16(2)(a) therefore does not apply.

4, As regards section 16(2)(d), the appellant first contended that the relevant

facility was secured by unlimited guarantee made by directors in their own
names but not by the pledge of deposits. This is factually incorrect. The
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appellant secondly contended that section 16(2)(d) applied only to borrowers
who ‘engaged in high-risk investment or nontransparent business’ and did not
apply to the appellant’s business. This contention must fail. The appellant
thirdly contended that the intention behind section 16(2)(d) was that where a
deposit under pledge was used as security, the interest payable on it would not
be chargeable to tax. This contention has no legal basis and must fail.

5. The profit tax computations compiled annually by the appellant showed that
the overdraft facility was also applied to repay debts of the directors and
shareholders. The overdraft facility was therefore not obtained wholly and

exclusively to finance capital expenditure on plant or machinery or the
purchase of trading stock. Section 16(2)(e) does not apply.

Appeal dismissed.
Case referred to:

Commissioner of Inland Revenue v County Shipping Co Ltd [1990] 2 HKLR 400

Taxpayer represented by its director.
Chan Sze Wai and Lai Wing Man for the Commissioner of Inland Revenue.
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584



(2007-08) VOLUME 22 INLAND REVENUE BOARD OF REVIEW DECISIONS

LiFRE,
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RITEXFENKROR. BSHEIBK (LATHER T8/Ky ) F2007FE38268 %
HRES , EELFAEMEHRAENRN,. LIFATR, AZASREAR LF,

FIER

2. AEMEFELHRELIFATERE1998/99F2003/04 8B FEE( LLTHIFHR™H
REE ) ) FTRRWVBITES R E/EH R,

H3X
3. AEREARETREXZEESIU :

(@) LEIRATFI987FIF4BEERBEIMKIYL , FERLRERERFEE,
EEXFE  FIRANEERTERRIFEALE, BEERCKZ T,
CZERAFENAK,

(b)) LIFAWNKEFLEEBNESFR3IA31A,

(c) TEBEXFE , LIFANMZHREFETIESR :

(i) RArERBITERE
RBEE 1998/99 1999/2000 2000/01 2001/02 2002/03 2003/04
JT JT JT JT JT JT
gail=
@) BEar (M) 924,624 756,532 997,206 794,649 1,747,969 9,306,340
(i) FHELTHME - - - - 858,000 858,000
(i) BHRPFLXZM (8
P 2,900,000 950,000 2,173,055
[+ IE B 1T
@iv) g% 6,418,769 5,285,973 2,189,708 5,087,258 : 6,388,090 4,571,035
) R W T =k 5,605,861 7,865,589 9,039,559 14,894,623 119,464,975 23,721,124
NONE £33 Nl
2,924,800
W 3
Vi) =N K HR TR
472,290 497,315 28,678 28,202 6,670 86,380
SiERE e
(Vi)  FHSMARREES 20,800 20,800 41,091 23,800 21,000 33,582
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RBEE 1998/99 1999/2000 2000/01 2001/02 2002/03 2003/04
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ok B

HRHBRNEXRR 1422,760 | 1,116,512 1,020,774 779,056 525,670 . 494,682
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(iii) 2003/04IRBE EEFIBBH 10 IFEH
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(¢9 ERITEEXFEQLRARHANELZEZFENOT -
BRE NEERTHBTRNERERK
i Az EHER ool
(BT) | em,  E9E &N #BA  RXK
REB (%) i34
6054819746 5,000,0007T
2-12-1997 R1/44-46;
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5-1-1999 6050315442 5,000,0007% 82-86
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\ % " . " SRR
HA I8 . IRIERR EFiREFRITNERER
() X B
(ROFHM )
6054819746 5,000,0007%
2-8-1999 R1/47-48;
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20-3-2002 - 82-86
6050315442 5.000,0007%
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.y L1770 T35
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6050327084 4,000,0007T
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(d)  ZELBEEEMAYEIHEENENYBAL , HTREK
ZHFBHELHREFLEAABEAA IR EZ T
HAAXEAAZ T X BB EAABE AL E
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RUFBCFER | 7 IZ R UE L/ (RIS TE IZ I 55 VI B (F T B e
W5 WGSBS BT TF I — BT, Tt IZ2E 7l X FY
BT T T TRRIE A BB LT IR A (X BT
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FEERIEEVIHTREHTE &
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"
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(a) ...
(b) g1z A B, M-

(D) AEITFEBE T

(it) T2 2T S IEA B ETE A T HIZA B2
EUNBERN) BABEFTFEE |

(i) TR LA T EE T ERR , UR1Z

EBEEGHINEMFEE ;
(V) ZEEBEFEMEUAR(HZE WAL ERN) IZEWA
HIETFEE ;...

‘KB (relative) IEBEHRA LHIEE, X, FLREILEFHI  TTEF
BT TRET , 7 FRRLSIEERFERBH FX , 2R
TFEXEBHFXK , THFLIUTESEERFRELXBHFX, 2R
BREHFZo

(d) Z68(4)% (R2/18)

I UF 95 £ RAT £ X 89 P AT 2 B0 T IE BRTFUEFZAF , AL IFA

ﬁf_ﬂo J
o
5. BBIE16(HFERE—PAFERRRAEM BT Y FHR, HPa

BEO@QFAENEABRASRE , Mi6()(@RMIEAET X ERAVMNEFESE
Q)RR FIRMF

6. T£Commissioner of Inland Revenue v County Shipping Co Ltd [1990] 2 HKLR
400, 4085 , AR ARBBBERNEBTFZHTHFEBHIFE16QFRPNEM—BRY , M
WEFEWBARATEARENERAETEBRAFNED. T, ABANNHA
TEXRANRRAEEERE , AR iZFEF XN ATEBHIFE 16(1)FRREHR. Hibl
E16(1)(a) R Q)FF MR NBRARIT XWFAARMLE, LIFEREARANNR. &
EEKFuad EHHFAFRE :
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L. BOIFEI6(1)(a) FEELEMME , K =LNIFHFEHEALZLA , B
FIETFZ T EF ) HHEH B P — TR AT HIB, BRABEIT
}-zto J

HXJEX (R2/29)

‘... 8.16(1)(a) makes it perfectly clear that where interest upon money borrowed
for the purpose of producing profits in respect of which a person is chargeable to
tax is sought to be deducted, it may be deducted if the provisions of one of the
paragraphs of sub-s.(2) are satisfied but not otherwise.’

7. RARMSE , LIFAMN ERITEENEXEHRRNREEMTHRAENE
XRXEFUN , RPN RZEXERRENEBLIE 16Q)FKPEF —THKM,

8. XFHHIZE 1600)% , MEZEENEFD). OROZRFEATFAR,
9. ZFE 1602)(a). REF , FREEANTER , BXNEZERZIE

FEARTTHRE , B LR ARFEHERERL , #1211 E 1602)(a). (DREZEATFAEAE,
MAXNEXZERZMEFZNIKRDRE. [EIRANLEFEBABKFRS , B1 % 1-2 1)

FOIE16(2)(a)F
10. BBIE 1602)(%NAEHBEHREXNEREMSHIE AL , IRED

RRMESHEEARI , ZMSINERAEHRETRESHR , ERI—E=R
ZMSNHERSEN , HEEHEMHEEA. LIFAFHIANED E RITERBE
FE 16Q)FEN , FHERLIFANBIR , TREHAN "ZELEIMS LG
AH 1 (the money has been borrowed by a financial institution) 55 TZEE£E&=2M[
Wt ML ¥ & ABY 1 (the money has been borrowed from a financial institution)e SZARE
INEXEHARLEIFALRT QM S HNAEEATM ELIFARTRSHIERMSHN |, AT
LAREEEAE 1602) ()5

BOIE16(2)(d)F
11. EFE 16Q)(ADE , FIFAZR () REXREZERAEXTRLEHALE. B

FER CLEUNMAEB BT LRVEERIE , M HIEEREFREERN (B1/2
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NE 1R) ; 20O FHE 16QOFMENERRHN "NESXKRIRALTH
Bl WERA, SLEIRAFBHLSELTE , MTEHN LIFA ; £12(2)
BFHE 16Q)FNFERENREBRNFRUCLAFEER , HFBNFERTMN
B8, [B15 12 ]

12. ERMNEBHERFE 16QOEZNEERY , UBELFAN LRSI
BRI,
13. RIEHERXHY 1998/99 F 2003/04 B EEMIRA , BAIZE 162)(d)KEBEEB

EREZHUR "ZESEERNTAVSHNHRBEAMSHEEAN K MEERSHFL
WEEHSERHERARERANERKESI ISR RERAZIHIBRBAER
ABRERANHRKEELRARERAEHOEEENSBREIF. EEREIENH
RIERER.... , FEHAER , EEAE 16QWDF , BXBRNEELAREEERE
ERABRHMERELS I X PRIEHFABERNRIERERE ; REIRR , THERA
REMBRERIZIERY , BREEARTEE 16Q)DEEE , BXNFEF XA
DR, MERREFERIEIRER/RNE , TREAXBREELR , fEL2EI
HEE. BESREE , BRFEE 16Q)AFEKM , BXROFEFZHMT 7T LR,
AREFAREHERERAEXEHASEBYZIY TXH , RERIEIRBREEER
[R1/47-72,87-90 , M TXE 18 R 19 B, X% 16X BB EREHHATEHR
FARR,

14. B 1602)(D)EMWPIMRFZHER 7. MZRIERERIBEZMSI
MBEMEMYSHNAEBAMSIEER—EER, .0 , FEE , BEBRXAR
HMBEEBRERIEISIER, MENRIESERETRERE —EFTRWIE, £ 16(2)(d)
ZNAER , BERASEERERMENERBEFTR —EFREZMESNAEHE
AT E A S ASBAM SVNE , 5 16Q)(DERTEAT. LIFANEKER
BERUEFFRUBREEEXELT [B3 3(g), R1/67-72,87-90] , X% 16(2)(d)FKH
PBLERTTFERTAER,

15. BE , BAE 16QW@FMEIR .. MARZEEFURNERS T
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BEREBREHE—£EFNE , BLBRFEZEEFFAAENINERAEEBRH
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B, BN BERZEEFRMAENNERETNETBRBMNIE , 5 16Q)(AD)XRDAT
EA , BxEBERNANEFXZMATENR. LiFAKRBIEBREXEFERNF 2R
ABEEBRANEH , XF 16Q)EXNWEIRFIZEREESEAFTAZE,

16. FELERDH , EFEBHEI602)(A)F , BEXERTIL R EIA M EIM
ZHNAEARBBAFETIH=ZBEREFEA—F , FN , HX<PERRNEFZH
REHHE :

(@ AXEENEELARRAMRERATEERES IEMXHHE
HAEMEARBFEARERBRE  LiERLWBNFE , EEEE ;
/)

(b) ERAREMEBREMENEARLIFNEREFTRERE —EFEX ;
/)

©) ERAREERERARIFEREFRFARENNBBAABEE

AR HIRARNEH.
17. REBHIE163)% , F16(Q)%H "HEE HBRURELFA THEMAME

ERFERR , URZESHRANEMER, M "FEL B "ARALHNE
B, K, FTRHALBHK...0

18. FPIRAHEEBNERSIRNEZFHARALIFANEERFTERR A
FHE, BEER CXETHEHLT LRHEERIEN[R] 5 44-66 W, WEX 3(a)]o LR
ATEBERINEXNEZEREHEERIERRA A RENREREFRHZELS
A 14,000,000 TTE 15,200,000 THEFFFKBRLIFABEEXRNEZER
B (EXZE 3@, R1FE67-72,87-90) . ZRERBREENMNALLREERIE , T™E
RFFHRER , MAEHI LIFANERKEMEHRN,

19. MRE ERITRIZMBEF AL, G R C ZEXITHEAMSH , 2
DHEBREREHRF ERTEANLIFARZBTRUNEZRAR (BEEXER)
WEXRRIEN 6 MBEERIPUPERNE 1 K 201 %, ERTENELIFATLE
BEEXREENERTERAZEFRUEELGH., ETHERPUBER , BRE
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INEBXERATBEULFAZEENAR VMEHERRIE , TTREREERXERRE
=HERFRERERN.
20. Bt , EIRABRR(LEXE 11 BFFENSE (— )R, FHREXEERE

EENUMAB LT LREERIE , MAFMEREFRFLER , EEXLEFE
BETRERKILHY,

21. LiF ABRRFTFIE R (S)RIEE 16Q2)()FRMIENIERRHN TNESK
O REHAABRNS ) NERA , FEEHN EIFAFTEMELS | X EIRFEERIL
it LR AMAERE , BHIE 16Q)OFBREATAETLLSH , HRENTE
T SFSEHEMFRATE. BHE , BINRTERBRAITRBR , HEAXKEN
TREMAE. ERFE 16QOFENRHN "NESKRIRBRAHPALS, |, Bl
MAXAE , RENRATELILEZRS , ENFEESMEN AEE, Bt , £iF
ABRRRE (= ) RUEETEREEMAEERE , TR,

22. FIRABRREEHNECS)REE 16Q)RXNERZNREEBRHER
Wef£AERR, HAMENRAERETRRY ; LIFAXLRTREREEEERE,
BHIE 16Q)DERINITE 16()FNNBEBERANEMAFENEP—IERGYF , H
HEEEMNRTETIITE 16(D@FNBERFE , TAUEEERRNEIRENF
ROFNESERBAT, LIFANCIEARMBE T EXRBH , HATEERIL,

23. BEFMR | EIRAXTE 16Q)(ADEXMEN=Z=ANFICREEPREERIL , A
W 16Q2))ETFERATFAE,

BOIE16(2)(e) T
24. EFEBHIE 1602) )%k , LIFAMIUERR :

(1) HEXFEARLIRABARIZIAIBRIULEENRRTR (£
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