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Case No. D23/07

Salaries tax — deduction of outgoings and expenses —section 12(1)(a) of the Inland Revenue
Ordinance (' IRO') [Decidon in Chinese]

Pand: Anthony So Chun Kung (chairman), Paul Mok Yun Lee and David Yu Hon To.

Date of hearing: 9 July 2007.
Date of decison: 17 September 2007.

Madam A (‘ thetaxpayer’ ) was employed by C Securities as the Vice-Chairman from 19
April 2004. The taxpayer objected to the salaries tax assessment for the year of assessment
2004/05 by the Inland Revenue Department. She claimed that the assessment was excessive, and
the following outgoings and expenses should be deducted:

D The sum she had born for her clientsin respect of $114,292.80
therr ligbilities to her employer

2 Expensssincurred for providing facilities asssting her work $9,181.00

3 Cleaning expensesfor her Civil Aid Services uniforms $2,500.00
(4 Agentlicencefee $2,789.00
Hed:

Bad Delbits of Clients

1.  Theanswer to whether the taxpayer could deduct certain outgoings and expenses
should come from section 12(1)(a) of the IRO, but not some trade practices. Even
though her trade had certain practices on expenses, those practices ill had to
comply with the IRO. Otherwise, the expenses could not be deducted.

2. Tofulfill therequirementsfor deduction, thetaxpayer must prove dl three conditions,
namely that she had to prove not only that she had incurred the expense, but that
expense was incurred in the performance of her duties, and aso that the expense
waswhoally, exclusvely and necessarily so incurred. The requirementsfor deduction
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were not fulfilled even if any one of the three conditions was not proven. ((D36/90,
IRBRD, val 5, 295 followed)

3. Asfor the clamed deduction for her payment in respect of the bad debts of her
clients, the Board was of the view that the taxpayer could not prove the first
condition, namely that she had incurred that expense. If any one of the three
conditions could not be proven, the taxpayer was not able to fulfill the requirements
for deduction. Since the taxpayer could not prove the first condition, she had failed
to fulfill the requirements for deduction. It was not necessary for the Board to
consider whether the other two conditions could be proven.

4.  Thetaxpayer must accurately account whether the bad debts were redly incurred
by the clients, whether they were incurred in respect of the transactions which
produced her commission, and whether she really could not get back the amounts
fromtheclients. In other words, thetaxpayer must provethat her clamedexpensein
respect of the bad debts of her clients was redlly incurred in the production of her
assessable income. A smple bank transfer dip, without other proof, was not
aufficient to prove that amount transferred was incurred in the production of her
assessable income.

5. From another perspective, even if she had pad for the bad debts of her clients
during the year of assessment 2004/05, she till had to provide evidence to prove
the amount that she had paid. The taxpayer clamed that she had paid much more
than what she claimed, and the claimed amount of 114,292.80 was only about 60%
of the true amount. However, such amount was an estimate, etimated by the
taxpayer.

6. TheBoadin D34/00, IRBRD, vol 15, 345 dismissed the taxpayer’ s apped, and
held that the first condition for claming deduction was to accurately prove every
expense was indeed incurred, and must not rely on estimates. The Board agreed
with the sad principle. Eimates mean not being able to verify the truthfulness. If it
was unable to verify the truthfulness, it means it could not be proven whether the
expense wasincurred; and if so, how could the deduction be clamed. On thisissue,
no matter how sympathetic one could be with the taxpayer’ s Situation, the Board
had no power to allow deductions based on estimates, et alone to make estimates
for her.

Facilities Expenses

7.  Thetwo LCD monitorsthat thetaxpayer bought on 22 August 2004 could not have
been used up in the year of assessment 2004/05, thet is before 31 March 2005. As
amatter of fact, there was no evidence to prove that the two LCD monitors had
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been used up. Accordingly, the Board agreed with the view of the assessor that the
expense of thetwo LCD monitorswas capita in nature, and should not be deducted
under section 12(1)(a) of the IRO.

8.  According to section 12(1)(a) of the IRO, an expense to be deductible must be
wholly, exclusvely and necessarily incurred in the production of the taxable income.
The requirements are not fulfilled if the expense was not so incurred wholly,
exclusvely and necessarily. As regards the expense in respect of the basic channel
feesfor the taxpayer’ sfinance device, first, the actua amount was not proven; and
secondly, it was not proven that it wasincurred wholly, exclusively and necessarily in
the performance of her duties. Accordingly, the expense did not comply with the
requirements for deductions under the IRO and the claim was dismissed.

Cleaning Expenses of Uniforms

9.  Thetaxpayer provided anotice issued from the Chief Staff Officer of the Civil Aid
Sarvice to dl team members which stated that the expense for the cleaning of
uniforms was in the amount of $2,200 during the year of assessment 2005/06.
However, for the last year of assessment 2004/05, the taxpayer claimed that the
amount was $2,500 but not $2,200. But she did not provide such notice from the
Civil Aid Servicesasproof. In the absence of evidence, thetaxpayer failed to prove
that that the assessor’ s deduction of $2,200 only was inaccurate. Accordingly, as
for the taxpayer’' s dam for her expense for the cleaning of Civil Aid Services
uniforms, the Board held that the deduction should be $2,200 as the assessor
assessed.

Agent Licence Fee

10. Thewords® incurred in the production of the assessableincome’ in section 12(1)(a)
of the IRO refer to expenses incurred in the performance of duties which the
taxpayer was employed to do.

11. The agent licence fee was incurred before the taxpayer performed her employed
duties. It was an expense incurred to alow her to earn the assessable income, but
not in the performance of her employed duties, and did not fulfill the requirements of
section 12(1)(a) of the IRO. Therefore, the Board did not alow thetaxpayer’ sdam
for deduction in respect of the agent licence fee.

Appeal dismissed.

Casss referred to:
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D36/90, IRBRD, vol 5, 299

Lomax v Newton 34 TC 558

D59/93, IRBRD, vol 8, 404

D34/00, IRBRD, val 15, 345

B/R 12/75, IRBRD, val 1, 183

D61/06, IRBRD, vol 21, 1137

Commissioner of Inland Revenue v Humphrey 1 HKTC 451
Nolder v Walters 15 TC 380

Ricketts v Colquhoun [1926] AC 1

Commissioner of Inland Revenue v Franco Tong Sui Lun (2006-07) IRBRD, vol 21, 947
Commissioner of Inland Revenue v Robert P Burns 1 HKTC 1181

Taxpayer in person.
Leung To Shan and Fung Chi Keung for the Commissioner of Inland Revenue.
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D23/07

- - ( ) 12(1)(a)

2007 7 9

2007 9 17
A 2004 4 19 C

2004/05
1 $114,292.80
2 $9,181.00
($2,575+%2,550+$338 x12)

©) $2,500.00

(4) $2,789.00
1. 12(1)(a)
2 3

3 (D36/90,

IRBRD, vol 5, 295 followed)

3. )
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4,
(D36/90, IRBRD, vol 5,
295)
5. 2004/05
$114,292.80
6.  D34/00, IRBRD, vol 15, 345
7. 2004 8 22 LCD 2004/05
2005 3 31
LCD
LCD 12(1)(a)
8. 12(1)(a)
0.
2005/06 2,200 2004/05

2,500 2,200 2004/05
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2,200 2004/05
2,200

10. 12(1)(a) ‘ " (“incurred in the
production of the assessable income’ )
(Commissioner of Inland Revenue v.Humphrey 1 HKTC 451, D36/90,
IRBRD, vol 5, 299, Commissoner of Inland Revenue v Franco Tong Sui Lun
(2006-07) IRBRD, vol 21, 947)

11.

12(1)(@)
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D59/93, IRBRD, val 8, 404

D34/00, IRBRD, val 15, 345

B/R 12/75, IRBRD, val 1, 183

D61/06, IRBRD, vol 21, 1137

Commissioner of Inland Revenue v Humphrey 1 HKTC 451
Nolder v Walters 15 TC 380

Ricketts v Colquhoun [1926] AC 1

Commissioner of Inland Revenue v Franco Tong Sui Lun (2006-07) IRBRD, vol 21, 947
Commissioner of Inland Revenue v Robert P Burns 1 HKTC 1181
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1. A 2004/05
(A) $114,292.80
(B) $56,809.00
©) $9,181.00
($2,575+%2,550+$338 x12)
(D) $2,500.00
(E) $2,789.00
() $1,450.00
$187,021.80
2. $542,165 (
9 (10 (11)
B $76
C $510,937
- $14,003
D $13,662
$3,487
$542,165
3. (B)
10%  $52,478  (($510,937+ $13,660+ $76)x10%)  (F) $1,450
(A)C)(D)(E)
4,
(1) 2004 4 18 E () (E )
B
) 2004 3 18 ( ") ‘C

2004 4 19
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C)

) ‘D T ’
(3) E B C D (
)
E B C D
(a) SI/XXXX
(b) 1.4.2004 - 18.4.2004 | 19.4.2004 — 31.3.2005 | 1.4.2004 —
31.3.2005
(©
- - - | 3487
2580 23421 | 510937 13,662 -
- | 14,003 - -
2580 23421 | 524,940 13,662 3487
=2580 +23421 +524940 +13662 + 3487 =568,090
(4) 2004/05
2004/05
[ @) 568,090
(100,000 )
468,090
82,818
(5) 2004/05
) 8,181
(b) (1,250 +175 1,425
)
(©) 80,160

(d) (1,000 +450 ) 1,450
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C)
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60,000

2004/05

C 1-4-2004 — 31-3-2005 399,964 *
- 1-4-2004 — 31-3-2005 3,487
403,451
* C —
=514,257.12 - 114,292.8
= 399,964.32
(b) 2004/05
0) 56,809
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(2550 x2+338 x12 ) 9,156
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(2,500 +175 ) 2,675
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(©)
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(7)
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2004
4 789.47
5 27,649.34
6 43,109.99
7 37,463.75
8 39,356.34
9 62,078.59
10 72,567.95
11 89,104.30
12 70,942.02
2005
1 41,030.38
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Bl 25 ] )
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1,000
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C
D
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-(©)
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25200  1,000.00 42,361.99
156600  1,000.00 38,029.75
553500  1,000.00 43,891.34
476100  1,00000 65,839.5
127800  1,000.00 72,845.95
21600  1,000.00 88,320.30
1,000.00 60,942.02
1,000.00 40,030.38
675.08 12,82653
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52,506
1
2. (510,937 +13,662 +76 )x10% =52,468
3. ‘ ! [ ®®O]
5. [ 1 12)@ R2 1]
oy
@

‘(1) In ascertaining the net assessable income of a person for any year of
assessment, there shall be deducted from the assessable income of that
person —

(@ all outgoings and expenses, other than expenses of a domestic or
private nature and capital expenditure, wholly, exclusively and
necessarily incurred in the production of the assessable income;’

6. 68(4) [R2 6 ]

(4)

‘(4)  Theonusof proving that the assessment appeal ed against is excessive or
incorrect shall be on the appellant.’

A - - $114,292.80
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p+10 ‘
‘AL 1 ]
() ‘
'TAL 2 ]
12(1)(a)
12(1)(a) D36/90, IRBRD, val 5,295, 299 [R2, 70 ]
Lomax v Newton 34 TC 558
Lomax v Newton... Vaisey
7.1 1)
2 €

‘... In Lomax v Newton ..., Vaisey J stated : * The words are stringent and
exacting; compliance with each and every one of themis obligatory if the benefit
of theruleisto be claimed successfully.’

7.1  Therefore, to succeed, the Taxpayer must prove : (1) that the expense
were incurred, (2) that they were incurred in the performance of the
duties of (the Taxpayer) and (3) that they were wholly, exclusively and
necessarily so incurred.’

D36/90

@
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34 RL 50 ]

[B1/23]
38
2004/05 (2004 4 1 2005 3 31 )
RL 6879 Al 31-38 2005
Al 13-30
2004/05
2005 1 28
$30,000.01
2006

$114,292.80

D36/90, IRBRD, vol 5,295,299 [R2, 70 ]
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‘7.2
D25/87

‘7.2  As for the proof of expenses, the Taxpayer is faced with the task of
proving that she incurred certain specific expenses and the extent to
which they were incurred in the performance of her duties. In the
Australian decisions cited in D25/87, emphasis was laid on the
requirement of contemporaneous records and details of the expenses
incurred, and in relation to entertainment expenses, the need to show
with reasonable precision when, where, upon whom the sums concer ned
were spent, and the person or persons entertained in the process. We
would adopt the same approach.’

21. D36/90

22. 2004/05
$114,292.80

23. D59/93, IRBRD, vol 8, 404, 406

[R2 75 ]
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‘The Chairman explained to the Taxpayer that whereas assessors are often

amenable to adopting a lenient approach to the question of expenses based on
empirical considerationsthe Board has no such discretion. As pointed out by the
Revenue' s representative the onus of proving that the assessment is excessive
falls upon the Taxpayer accordingly since the Taxpayer confirmed before us that
he kept no contemporary records of the traveling expenses he incurred, or even
of the dates upon which he actually visited sites, this appeal must fail. Thereis
therefore no need to consider whether the claimed expenses were incurred

“wholly, exclusively and necessarily” in the production of income as mentioned

above.’
24. D34/00, IRBRD, vol 15,345
25.
<c - - $9,181.00
LCD - $5,125
26. LCD LCD
2,550 [B1 26 ] [A2 9
] 2550 2,575 LCD
27. LCD
12(1)(a) 10
28. BR12/75, IRBRD, val 1, 183, 184

(purchase of books relating to his work)

(b) (0
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() 2o ( 12(1)(@)

‘...Claims (b) and (c) may be conveniently grouped together. They relate to
expenses for journels and books which, on the evidence, we accept were
reasonably incurred by himasheisrequired by histerms of serviceto be engaged
in research work. Clearly, the Appellant is expected to keep his finger on the
pulse of progressinthefield of hislectures and he says that these expenses were
necessary for himto keep hisjaob.

Unfortunately, we must agree with the Commissioner’ s representative when he
points out that these expenses are of a capital nature and, as such, are not
allowable deductions under section 12(1)(b)(now 12(1)(a)). For the reasons we
have given, although our sympathies are with the Appellant, we are left with no
alternative but to dismiss the appeal .’

29. D61/06, IRBRD, vol 21, 1137

12(1)(2)
30. 2004 8 22 LCD 2004/05

2005 3 31
LCD LCD
12(1)(a)
- $4,056
31. 4056 (12 338 )
[A2 10 ]
F 846 554 594
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32. 12(1)(a)
(O - $2500.00
33. 2,500
2,200
34.
2005/06 2,200 [A2 13 ]
2,500 2,200 2004/05
2,200
2004/05
2,200
(E) - - $2,789.00
35. 2004 12 [B1
2,789
36. A
10 ) [
37. 12(1)(a)
"( ‘in the production of the assessableincome’)
’ ‘ '
]
12 ]
38.
39. Commissioner of Inland Revenuev Humphrey 1 HKTC 451, 467

24

2004/05
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12(1)(@) (inthe production of assessable
income) (inthe performance of the duties
of the office or employment) [R2, 24 ] Nolder

v Waters 15 TC 380, 387 Rowlatt

““In the performance of the duties” means in doing the work of the office, in
doing the thingswhich it ishisduty to do while doing thework of the office.” [R2,

33 ]

40. D36/90, IRBRD, vol 5,295,300, [ R2 71 ]
Humphrey Ricketts v Colqguhoun [1926] AC1, 4 & 6 ‘

‘

‘It has been held that the words* in the performance of the duties” mean “ in the
course of the performance of the duties and not before or after the
performance” ..., the expenses were not incurred in the course of the
performance of her duty of providing customers with hostesses, but merely for

the purpose of producing income.’

4]. Commissioner of Inland Revenue v Franco Tong Sui Lun (2006-07) IRBRD, vol
21, 947, 954-955 Ricketts v Colquhoun [1926]
AC1

‘... The expenses contempl ated by the section are strictly and only those referable
to the activity of the employment itself as opposed to other personal contractual
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obligationswhich, although referable to the earning of his salary by the taxpayer
and, as in this case, its very computation, are not expenses incurred in the
performance of the taxpayers duty in doing the work required of that

employment...
42. Commissioner of Inland Revenuev Robert PBurns 1 HKTC 1181 [R2 45 ]
12(1)(a) ‘ "(incurred in the production

of the assessableincome)

‘...adistinction must be drawn between an expense incurred in gaining income
and one incurred necessarily for the purpose of gaining it. The legal expenses
wereincurred for the purpose of seeing that the taxpayer was not precluded from
earning his assessable income, they were not incurred in the production of it

43, 12(1)(a) ‘
’(*incurred in the production of the assessableincome’)

12(1)(@)

45.
A © O 6B



