(2013-14) VOLUME 28 INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D22/13

Profits tax — appellant purchased and sold property — whether profits from sale of property
derived from sale of capital assets — sections 2(1), 14(1) and 68(4) of the Inland Revenue
Ordinance (Chapter 112) (‘IRO’). [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Chow Mun Wah Anna and Liu Kin Sing.

Date of hearing: 26 November 2010.
Date of decision: 20 November 2013.

The Appellant purchased a property comprising of shops and a cockloft
(“the Property’) with a lease in 2004 at the price of HK$9,300,000. The Appellant sold the
Property in 2005 at the price of HK$19,200,000. The Appellant alleged that before it
decided to purchase the Property, two site inspections had been conducted, and a written
report was made to the shareholder stating that ‘the investment is a sure-win but how much
one is going to win in the future is unknown’.

The Commissioner found the Property an operating asset, and the profits derived
from it should be assessable to profits tax. The Appellant objected to the assessment, stating
that the profits derived from the sale of the Property were not assessable to profits tax.

Held:

1. In considering whether an asset was an operating asset, the Board had to
consider the intention of the Appellant when it purchased the property. This
was an objective question, not the subject wish of the Appellant. (D58/09,
(2010-11) IRBRD, vol 25, 54 considered)

2.  The Board did not believe that the Appellant was not aware of the business
being run at the cockloft and the use of the Property before it decided to
purchase it. The Board also did not believe that the Appellant sold the
Property because it was worried about the use of the cockloft. Considering all
the circumstances of the case, and having regard to the statutes and legal
principles applicable to operating assets, the Board found that the purchase of
the Property by the Appellant amounted to an investment activity.

Appeal dismissed.
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Case referred to:
D58/09, (2010-11) IRBRD, vol 25, 54

Pinky K P Chan of Messrs Chu and Chu Certified Public Accountants for the Appellant.
Chan Tak Hong for the Commissioner of Inland Revenue.
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D22/13 (A)

Hong Kong Inland Revenue Board of Review Decisions
(2013-14) Volume 28 (Third Supplement)

Case No. D22/13

Date of Decision: 20 November 2013
Date of Corrigendum: 1 September 2014

CORRIGENDUM

At page 606, holding 2, line 5, “having regard to” should read “applying”.

At page 606, holding 2, line 6, “applicable to operating assets” should read “on capital
assets”.

At page 606, holding 2, line 6, “found” should read “held”.

At page 606, holding 2, line 7, “an investment activity” should read “an adventure in the
nature of trade”.

Clerk to the Board of Review
(Miss Karen LEE)



