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Case No. D21/11

Penalty tax — late filing of profits tax return — loss of working ability of the only part-time
accountant after traffic accident — reasonable excuse — sections 51(1), 59, 66(3), 68(4),
68(8)(a), 68(9), 82A and 82B of the Inland Revenue Ordinance. [Decision in Chinese]

Panel: Kenneth Kwok Hing Wai SC (chairman), Wendy O Chan and Catherine Yip Miu
Chun.

Date of hearing: 23 June 2011.
Date of decision: 6 September 2011.

The Appellant appeals for a waiver of the penalty of $50,000 which is
approximately 7% of the total amount of the profits tax involved imposed for its late filing
of the profits tax return for the year of assessment 2007/08.

The Appellant contends that its only part-time accountant had been unable to work
for months after a traffic accident. And that no other staff of the Appellant could take up
any accounting duty.

Held:

1.  The statutory obligation of the Appellant to file correct tax return within
time is not delegable to its part-time accountant.

2. Inability of its part-time accountant to work for months after a traffic
accident is not a reasonable excuse for the Appellant’s late filing of its tax
return.

3. The Appellant never intends to observe its statutory obligation and takes no
precautionary measure to avoid filing its tax return out of time again:

(1) The Appellant had been late for 7 months and 19 days in the filing of
its tax return for the year of assessment 2006/07 before. The
Commissioner had been lenient on that occasion who simply by way
of a warning letter reminded the Appellant that heavy penalty would
be imposed should the Appellant re-offend again.

(2) In spite of the warning letter, the Appellant again has been late for

more than 1 year and 2 months (from the date of the warning letter) in
filing its tax return for the year of assessment 2007/08.
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4.  The Board is of the view that the 7% penalty should be increased to 20% and
the penalty imposed be raised from $50,000 to $140,000.

Appeal dismissed and costs order in the amount of $5,000 imposed.
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1.  The accountant, who is the only person responsible for book-keeping
and accounting affairs, had traffic accidents in July 2007 and August
2010 respectively and stayed in hospital during the injured period and
could not work for several months thereafter. Copies of the accident
reports in 2007 and 2010 are enclosed as Appendix A. During her sick
leave period, no one in the Company could take-up the accounting role;
and

2. The Profits Tax Return of the said year of assessment was ultimately
submitted to the Department on 7 May 2010.

Copies of the Notice of Assessment (I.R.C.1921), Notice of intention to assess
additional tax given under section 82A(4) (1.R.1524) and written
representation made under section 82A(4) are enclosed as Appendices B to D
respectively.

I should be greatly appreciated if you would consider the above and waive the
penalty. | would like to apologize for any inconvenience caused.’
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