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Case No. D20/11

Penalty tax — late in submitting tax return — the Board’s principles of handling cases of
additional tax — sections 51(1), 59, 66(3), 68(4), 68(8)(a), 68(9), 82A and 82B of the Inland
Revenue Ordinance — sections 106, 107 and 108 of the Basic Law. [Decision in Chinese]

Costs — wasting the resources of the Board.

Panel: Kenneth Kwok Hing Wai SC (chairman), Andrea S Y Fong and Catherine Yip Miu
Chun.

Date of hearing: 23 March 2011.
Date of decision: 6 September 2011.

The Appellant was late by 3 months and 17 days in submitting his Tax Return —
Individuals for the year of assessment 2007/08. The Inland Revenue Department (‘IRD’)
issued a warning letter to the Appellant stating that if the Appellant should be late again in
submitting his tax returns, the IRD would not refrain from taking action against him. The
Appellant was late again in submitting his Tax Return — Individuals for the year of
assessment 2008/09 and only filed the same on 18 December 2009. The Commissioner
assessed the Appellant to additional tax for the year of assessment 2008/09 of $80,000. The
amount represents 13.31% of the amount of tax which would have been undercharged. The
grounds of appeal of the Appellant was that it was unfair and unjust to make a penalty on
him without following the procedure laid down in section 82A(4). Further, he was too busy
and forgot to file his tax return timely.

Held:

1.  The IRD makes millions of assessments each year. With a narrow tax base
in the HKSAR, a high degree of compliance by taxpayers in submitting
timely, correct and complete tax returns and information to the IRD is
crucial for the effective operation of the low tax rate system. As for the first
ground of appeal, the Board has repeatedly stated that it has no jurisdiction
to interfere with the discretion of the Commissioner as to which statutory
provision the Commissioner selects to deal with any transgression.
Forgetting and too busy were not reasonable excuses nor mitigating factors.
The Appellant disregarded the warning letter of the IRD and committed the
same again. This is an aggravating factor. As the Appellant invokes the
statutory right of appeal, the Board must consider the matter from the
beginning, anew and perform its ultimate function — the Board must
‘confirm, reduce, increase or annual the assessment appealed against, or
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remit the case to the Commissioner with the opinion of the Board’. In the
circumstances of the case, not only did the Board not consider the
Commissioner’s 13.31% penalty too high, it took the view that the penalty
should be increased to 20%. Pursuant to sections 82B(3) and 68(8), the
Board increased the additional tax assessment from $80,000 to $120,000.

2. The Board considers this appeal a waste of the Board’s resources and it is
unfair to law abiding taxpayers. The Appellant is ordered to pay a sum of
$5,000 as costs of the Board.

Appeal dismissed and costs order in the amount of $5,000 imposed.
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‘* The grounds are list as follow:-

1.

It is unfair and unjust to make a penalty to my client ... under provision
S82A(4) as a result of late submission tax return in 2008/2009. The
formal practice should raise an estimated assessment, or make a
compound penalty or prosecution like other offenders. It is prejudice
to ... derivate the original practice, to apply such charge for penalty and
we are still fuzzy what is the rationale behind or what proofs or what
evidences you get to make you believe that [my client’s] act, late in filing
return, would cause a loss for revenue, particularly his employer had
filed IR56M, coupled with the approved notice of extension for filing
return as well as the good records of reporting income.

... Is a layman without good knowledge of tax and accounting, he didn’t
know such late submission of file return will lead to serious
consequence.

Having getting the approved extension notice, he was too busy in his
work and forgot to file tax return timely. He was no intention for filing
late as such mistake was due to slip of mine.

He has good compliance record for reporting correct income for the past
year though he had two late records of filing return.

... has already take remedial actions to ensure the omission not to be
repeated in future including assigning a new tax representative, keeping
good accounting record monthly.

Please note that [my client] had no intention to make any understatement or try
to have hidden any income he earned, he just is too busy and slip of mind for
late filing of return only.’
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