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Case No. D19/11

Penalty tax — income understated — the Board’s principles of handling cases of additional
tax — sections 51(1), 59, 66(3), 68(4), 68(8)(a), 68(9), 82A and 82B of the Inland Revenue
Ordinance — sections 106, 107 and 108 of the Basic Law. [Decision in Chinese]

Costs — wasting the resources of the Board.
Panel: Kenneth Kwok Hing Wai SC (chairman), Chan Lai Yee and Diana Cheung.

Date of hearing: 10 December 2010.
Date of decision: 29 August 2011.

The Appellant understated in his Tax Return — Individuals for the year of
assessment 2008/09 his income as director by $433,953. The Inland Revenue Department
(‘IRD”), based on the income reported by the Appellant’s employer, raised an assessment
on him. The Appellant did not object to the assessment and paid his tax accordingly. The
Deputy Commissioner assessed the Appellant to additional tax for the year of assessment
2008/09 of $5,500 under section 82A. The amount represents 7.46% of the amount of tax
which would have been undercharged. The grounds of appeal of the Appellant was that he
only received an undated employer’s return after his resignation and he had no intention to
understate the amount of chargeable income.

Held:

1.  The IRD makes millions of assessments each year. With a narrow tax base
in the HKSAR, a high degree of compliance by taxpayers in submitting
timely, correct and complete tax returns and information to the IRD is
crucial for the effective operation of low tax rate system. For cases of
omission or understatement of income, the total income in a year of
assessment is factual matter within the personal knowledge of a taxpayer.
Such knowledge does not depend on the information being supplied by the
employer in its returns. In cases where income is deposited in a taxpayer’s
bank account including by means of autopay, the taxpayer could easily have
filed a correct return. As the Appellant invokes the statutory right of appeal,
the Board must consider the matter from the beginning, anew and perform its
ultimate function — the Board must “confirm, reduce, increase or annual the
assessment appealed against, or may remit the case to the Commissioner
with the opinion of the Board’. The Appellant held an important position
and had an income of over 1.6 million in the year of assessment in question.
He had the ability and means or information to file a correct return on his
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total income. The Appellant ignored his statutory responsibility,
disregarded whether or not the information he provided was correct and just
casually filled in his income which was of a huge shortfall of $433,953,
representing 25.79% of the correct total income. He was not remorseful and
did not take any measure to prevent the same from happening again. In the
circumstances of the case, not only did the Board not consider the
Commissioner’s 7.46% penalty too high, it took the view that the penalty
should be increased to 15%. Pursuant to sections 82B(3) and 68(8), the
Board increased the additional tax assessment from $5,500 to $11,000.

2.  The Board considers this appeal a waste of its resources and it is unfair to
law abiding taxpayers. The Appellant is ordered to pay a sum of $2,500 as
costs of the Board.

Appeal dismissed and costs order in the amount of $2,500 imposed.
Cases referred to:

D35/08, (2008-09) IRBRD, vol 23, 683

D16/07, (2007-08) IRBRD, vol 22, 454

D37/07, (2007-08) IRBRD, vol 22, 839

D17/08, (2008-09) IRBRD, vol 23, 301

D26/08, (2008-09) IRBRD, vol 23, 547

D59/09, (2010-11) IRBRD, vol 25, 87

Chu Ru Ying v Commissioner of Inland Revenue [2010] 2 HKLRD 1052

D1/09, (2009-10) IRBRD, vol 24, 223

D15/09, (2009-10) IRBRD, vol 24, 461

D27/09, (2009-10) IRBRD, vol 24, 609

D34/09, (2009-10) IRBRD, vol 24, 663

D44/09, (2009-10) IRBRD, vol 24, 864

D50/09, (2009-10) IRBRD, vol 24, 934

Shui on Credit Company Limited v Commissioner of Inland Revenue (2009) 12
HKCFAR 392

Commissioner of Inland Revenue v Nina T H Wang [1993] 1 HKLR 7

Taxpayer in person.
Fu Kwok On and Mak Pui Lin for the Commissioner of Inland Revenue.

336



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

£M4%5 D19/11

FhAaBt - BN E - ZRSREEATRMGRN - (FE 56 ) (FH112%)551(1)
59 + 66(3) » 68(4) - 68(8)(a) ~ 68(9) + 82AK82B% — ( A Ak ) £106 - 107%108%

NHR-REEZRLER
ERE R AERERET (EH ) > R ILRKIAZK

B B #7 : 20101248108
#FHAB 28 2011584298

L iF A££2008/09 R B E N H A LML R saR HAEIR & F & 8 Bet AriFay
N 843395370 HLE BARE LIF AR E#H A X LIFARASIRBLE & EIFAIFH
IR AR AR AT P AL R 3 - F AR AT PR AERLER - BL S B Bl B KARAE & 82A
%t Bk AR 2008/093% #L 5 B iF & R B AN L 2@ 4o B 0 AR AN 4w L H7 5,500
T AR T AR B B R 89T.46% o FiF A iR R AT BERE AW E B 89—
tAFE LB FHFHIBRME  BRIREAL XK °

Hok

1. #EAHBFAEHEATH IR L - HFR a9 EHEL - KL HLH]
89 A B R BROE T B AR BT R R FR R EHAHLE KA - sRIR KD
BANEMET » AMAL—RMEEOBRANARABARAMIE - F
RECET B X AR B RRAR & IR R ATIR AL B TR - ZAABLAN
BRBGANNBABITA O » AIEABFHEK > ABAEREALIANLR
B HRE BRAR LR ARFETE LIRS ZRAAKRIE LK
B MENMKEERFET R MRATEIRE —ZAS " AHU A
b I o IR R TEFXTBG IER AT o A T RN E R FE R R XT
PEGERLETGRAFE | o LiIFASE R A RREFEEAN
BT —BNTH HENRFT ERBTFHAEREALAL - (2 LIFA
AEBFTEINE RELHREOTHATES  AILEBEREEH
Fe o FEMAEEREENEAL »PIRA33953 AL - EEHEAN
Bt 25.79% ° e H AT REEWE » T L RBAETH 56 E BT -
EERAEAFR  ERSIFERAABKE R 746% FikET S - £
R 2 IAA TR i% 3% o) 15% - AR4E % 82B3) &4 5 68(8) 5% » £ Rl &
S5 A A bt ey I HLER & 5,500 73 A £ 11,000 7T o

337



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

NMEANAZRFEDNSTR  AEANTFEHMABRARANF - £ R
G4 FiR AZAT2500 0 E A R R Wi o

)

2. %
é\

iR E R AL AT 2,500y 0n A o
R YK

D35/08, (2008-09) IRBRD, vol 23, 683

D16/07, (2007-08) IRBRD, vol 22, 454

D37/07, (2007-08) IRBRD, vol 22, 839

D17/08, (2008-09) IRBRD, vol 23, 301

D26/08, (2008-09) IRBRD, vol 23, 547

D59/09, (2010-11) IRBRD, vol 25, 87

Chu Ru Ying v Commissioner of Inland Revenue [2010] 2 HKLRD 1052

D1/09, (2009-10) IRBRD, vol 24, 223

D15/09, (2009-10) IRBRD, vol 24, 461

D27/09, (2009-10) IRBRD, vol 24, 609

D34/09, (2009-10) IRBRD, vol 24, 663

D44/09, (2009-10) IRBRD, vol 24, 864

D50/09, (2009-10) IRBRD, vol 24, 934

Shui on Credit Company Limited v Commissioner of Inland Revenue (2009) 12
HKCFAR 392

Commissioner of Inland Revenue v Nina T H Wang [1993] 1 HKLR 7

MBLAE B ) RER -
BERREZREREMFHAHKERFER

# P
5l &
1. EEAMAFRLRMGERLT > #E5LFERS (THRTERS ) ) ik

R AH L

2. i A 2008/09 RALFEIAMA T FR L -4 2008 9 A 11 B #%
BEFHIN, FABEREMAREL o ik Afe 2008/09 iR 4L E YA B4 F -

(1) B X T : 448,953 7L# 4 /o 450,000 Tit4r - 4 898,953 T o

338



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

(2) B EC : 543,388 7L 4 v 240,000 ik 4x - 4 783,388 7t -
SHEEANLASHE 1682341 T -

3. Fir A4 2009 £ 7 B 3 B AT X a9 2008/09 R #LF E A B AR BLE A
WARBA G HF 1,248,388 71, » 434k 433,953 7T o

4, B oy &l 5 K € 2008/09 3 AL 4 A Ao LA 5,500 T - Tk b D 4E
M ALk B 7.46% -

5. TiREABMER S LR £PbE T AEB®E ) -
F L AR
6. HEZLZRIITMEERI MBI TCKREFG(ELHER) - (F

SHEP VAL EXNES FERTT MIALRIEIES  ( THR Hd )
BHHNE - HH2CRIENHEYE - ELSRIFHMEEGOLEF E R SIS MY
Ml EEHRAER ) (ETH) AEHKE -

7. LR ARBEHRE( FEHER ) XAEAFR (FHRLEHL
B) c RARBEAFE -

#8%24

K

8. FiR ABRBLE B Bl R KARIE( LS S ) (B 112 3) 5 82A L vé btk i &y
AL BLAR H EIF %I AL A T B IF AR #bed 2008/09 R A4 B 42 X R IE# 84
MR AERALE o RIRATICIR Y R IR F R BB M AR B A A BL ST 2K o BLE B IR
A ¥EAR B FLARYE F 80(2) % 82(1) A LIFA -

9. #.5 BT 2000458 484 ik ALK S 2008/09 &L FE ey T A3l AE
Wbtk ) (BIREA¥FEG0Z ) (THRTH/HE , ) BT MRAFRIEIES , (F
T wAEIEH ) o

(1) #®BEBABNEALIFAR®HRB A S > REHETHETRHM
*

(2) WMBLEGF 2N FH 430 AT ERBEARFEANL
() WMHEFATHE IMI A LIk AL AL EF B ZRMERL
M (A ) RERATHRAEPTERG TAY R EH > AR -

FRARTHAEEIA T HAMAARER LA TIRREN -5 b
HF O, o

339



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

(4) WAKIERE 200 E ANFEHABERTROANEL ¢

COLE R T A A S A RIFE F R CIIER IR L - AL
BHRAZEIE (2T FRRBIBRA ) » BIEEMIEARIK
AT & E69BIRE o

(5) HAEAIERF 10 N9 FE 93 F AN AREREATHRERL
M ABITBEE T - ZIRFIAAR X FRATR N -

10. #%5 BT 2000 47 A 3 B L5 Lk AT 2000 £ 6 A 12 BIAF ey ALK -
EFE ANRFEH LIRARZFERTAERNRFGEHONEET H 9T B AL
"N 2R FEALEHEETIAL TH

J& £ 4 # % g BR A £ 8] BN B FHE(T)
BXEV Director 1-04-08 — 9-08 465,000 *
BEEXET Director 16-09-08 — 31-03-09 783,388

ZitEAL 1,248,388

* O 2FRETI500 L x6 A ((RAREFHEMRGFEBRAE )

sbsh o BIRAZE R 9 3B BRARBLA N ATIEIRG TAHG B B A LR - H TR0
BEFAEE -

11. MEEHT2008F 10 A 158 LikAMEE — BEF—HdBEIH
RAEAEE TR EIE2 @R ( TARTIFEZEMELRH | ) (IR ZK P 56F
5] RT 200944429 AdcE LiFAM S —RE — BECTHLEFATHRE 2009
3R BLE—ERNHYALEMER EEHRGFIALBRERIE ( THT B
FHMM/ALE ) (IREAF 56B 5 ) » 538 LIFATIZIRBFEZ LT BN
P

T 2 B BR AL 2 Ig] NEB#E  HE(L)
BEVF Director ~ 01-04-08 — 11-09-08 3 4/T % 448,953
b 450,000

898,953

BEC Director  16-09-08 — 31-03-09 3% 4/T % 543,388
fosr 240,000

783,388

FitEAL T 1682341

340



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

12. 2009 4 9 A 23 B - iFHLE4EE LiF A K E 2008/09 K E B 4 AT
B A RIFRIER LT ¢

7T 7T
A& 1,682,341
R BRERIK 10,000
J& BT 3 A B 50,000
BRI R R 12,000 72,000
1,610,341
B AREBA 108,000
1 % L E BB 60,000 168,000
KRB L E 1,442,341
Rz B2 (GE) 225,197

() CiorpM B IE £ A 8B % 30k LR 8,000 T

13. LR AFH AR R EMIFHLIE E R FARER AT PTAERLER -
14. 2010 3 A 308 - HEAHHKRIER 82A@B) &8 LiIFAR @i
Lo iR A

(1) Aedizk Lik AT 2008/09 R #LF IR F EHARBE - RIRMET B
X FATCE BN B 433,953 7T 0 M i & A e A

(2) Baw LIFAPTREIRGIRM AL IEIN EHH > WD RGB RN
73,772 70 ;3 &

(B) LiRARAGKIME H A bt —FRE BE Pk -

15. LTIFAT 201054 badmbismalmakEZEP@mPE - IFHEET
2010 -4 2 BB LIFAZRRIPEFE P E 2440 5EMH - BFA
T2010 74 A 23 B LIFABIRBER— Mt EIFANE EFORERIIGEAEELE
B FHBIRALE (TR RAAEABOHBMAE | ) -

16. #5 BT 20104558 3 8& LiFAKR S 2009/10 AL F ey T ol A+
WwBER ) HT 2000548 248 %3 LifFAT 20104554 17 BB/ HLE - L
I AFEIRFL K F — 3038 40 F I8 AL A [F3baE]

17. WFHEET 2010657 18 BRELIFABMLAMARMEAT L T &

FEEXFIERGFBBHE | > MmAPBFE P R-TFIZAAELB G HFBIRDLEL
£ 200849 A 11 B 5 ®) ~LiRAMEBIZEAEHE L BB FBIRMETLALEFE

341



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS
EFEME—8 KD BAEENIATERM AN RKE > FIE TN AR
HENEET AR E[RPREEFPERGFBRAE | -

18. BEAelmKELELIFAGP S T 201046 A 7 BARE S 82A % >
w1 Bk A& 2008/09 IR ABLE PR RGN A LR E o B oo SR A e BL A
5500 7T - BpAB & T 25 iZRABL R AR NN EAAEPT Y IBLIRE 7.46% » B XFRRAT
2010 F 7 A 19 B RUAATH X © %18 40 P bk F 42 B A 69 AT 38 i3 ak[18 3 nk] o
19. @40 N7 A & EiF AGT E AT bR ALAR B EiR - 2 ARIE R 82B & o
Tt BPELE— T TANA A @B RN SPHIC o % LiFB 4P MH A A
TRK - BMARK I

(1) irhiEL B A—fH

(2) =tiPBITH EIRGIEHFE B — 1

() 4w#HIKARIES 82A4) LM E K A X PAIT T A o blid 40 35 89 31
A=y &

(4) ARIEE LAG)FVEE BB Fagal K —1y o

I8 » bk AR A b iR 4o 45 R bR IE o IR BLA % RSB
Bk

|

Bul

it BERRIAWERSEALIFARASESGEG (LEER - F
EERE) ke R BT RE LR £ TEELKIEY Fifi@s
B HATR -

20. M5BT 2010 4 6 A 9 A4z 2009/10 2 #EE T NI ALWPLE | 9K
FHE I iR A E M o

21. AR HLRAR (B 2010 £ 7 A 19 B ) 545 Rk B iZ 4Lk - H T
2010 8 A 3B/ LiFAKE 5%Mimfi@sf - RELEIFATTFRAFTERP T
W& RER#—FEFATH o LIFAT 2010 £ 8 A 9 B R WAL A KT RA WP
2008/09 R FLF L iF & R i tmibofizki@ 4o - #. 55T 2010 -8 A 10 B4% 5 9 &
8 B HB NI %3P £ AN AL B s BB ARG F LA LIRA L5 AT 2010448 A 24
BB XKW e

22. ZRaT2000F9 A 38 KE LiFA2010F-8A 24 a6y Liki@sf >

ZR$HiLT 201049 A8 6 8B &2 FLIFA > Hhote Lif@s i REETHTH -
AR AR » ki EifBs B wEREEMEIRARSGENEL (&

342



(2011-12) VOLUME 26 INLAND REVENUE BOARD OF REVIEW DECISIONS

HER AAEHE) Rt MATRELEF > ZERSTHELEKRE LiF@a
& HA TR

23. FIRARFEHLEEFIIERGMEI Liki@s PR EIFE G AL PR
REFE RS BK  IFHEESFH T 201049 H 228 % 2010 £ 10 A 11 B # &,
WAZRRI A XXM - B5 5T 2010 F 10 A 28 B 215 F LikA - 1REE LiF AR
BE 8B WM MLk PREIFEGKRERIAEILHRE S » AER
P A ey B e

24. FiIFATF 2010 F 11 B 11 B A2 EREBLS A HIARER P LiFE B Y
MR 5 » b RAEHE S 82B £y ME » N Lif@i PR LiIFEHMFAE P I RERSL
MEB - LIFARBITILHR K % LikeyifmiT ik 2010 £ 4 A 14 B G #.% 5 &
BEKELrHPERPHAAE  RAORA SR EASGRN2RES -

IR VT
25. FIRAEBEAN 201048 A 24 By Lifid@s PR E AT e LikE da( R

xRE )
* Appeal to the notice of assessment and demand for additional tax

I am writing with reference to your duplicate copy of the captioned notice
under your letter dated 10 August 2010 and kindly take notice that | state my
objection and appeal to the additional tax by way of penalty in the sum of
HK$5,500.

The failure of notification of chargeability of the discretionary one-off bonus
was caused by an undated employer’s return which was received after my
resignation. | respectfully submit that | have no intention to understate the
amount of chargeable income and such omission in the tax return is inadvertent.
Details of the grounds for the appeal were referred to in my objection letter
dated 14 April 2010.

Please kindly take notice that I have fully cooperated with your relevant staff in
a timely manner in respect of your investigation of the case. The subject
penalty was fully settled on 24 August 2010 as per your instruction very shortly
after receipt of your notice.

If you have any questions, please feel free to contact me at ...
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