INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D154/00

Penalty tax — onus of proof on taxpayer on appeal — positive evidence — negative evidence
— what relevant factors in assessing the appropriate penalty — imposition of additional
assessments should be done in a consistent manner — additional assessments found to be
excessive — the Board adjusted the penalty/additional assessments to the rate of 100% of tax
undercharged — sections 68(4), 82(A) and 82B of the Inland Revenue Ordinance (‘IRO”).
[Decision in Chinese]

Panel: Anthony Ho Yiu Wah (chairman), Vincent Mak Yee Chuen and Ng Ching Wo.

Date of hearing: 17 February 2001.
Date of decision: 27 March 2001.

On 6 September 2001, the Commissioner imposed additional tax as penalty in the
amount of $231,000 under section 82A of the IRO on the ground of incorrect tax returns.
The taxpayer appealed under section 82B of the IRO against these additional or penalty tax
assessments on the ground that they were excessive.

Held:

1. The Board was of the view that the negative evidence tendered was
insufficient. Section 68(4) of the IRO provided that the onus of proving that
the assessment appealed against was incorrect was on the taxpayer. Besides,
the negative evidence tendered by the taxpayer was totally unconvincing.

2. In so far as the present appeal was concerned, the Board would consider
whether there was reasonable excuse, if so, whether it justified for the
exemption or adjustment of the additional tax.

3. Upon considering all the facts of the present case, in particular the
unconvincing negative evidence tendered by the taxpayer, the Board was of
the view that the taxpayer was clearly liable to be assessed to additional tax
under section 82A.

4. Although ‘phantom expenses’ were involved in the present case, as the tax
evasion plan concerned was neither highly structured nor complicated, the
Inland Revenue Department did not require huge amount of effort for
investigation. The Board therefore has strong reservation over the
Commissioner’s contention that the two authorities D22/90, IRBRD, vol 16,
167 and D53/92, IRBRD, vol 7, 446 were applicable to the present case.
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The Board understood that the power of assessment rested solely on the
Commissioner. Therefore, the Board would not adjust the additional
assessment imposed unless there is good reason for doing so.

Upon profound consideration and taking into account of the relevant
authorities concerned, the Board was of the view that D22/90 and D53/92
were different from the present case. Thus, the additional assessment, which
was imposed on the basis of D22/90 and D53/92, were excessive.

The Board understood that the imposition of additional assessment was for
punishment as well as for deterrence. In a rule of law society, it was crucial
that the imposition of additional assessments was done in a consistent
manner. As a result upon taking into consideration of D7/95, IRBRD, vol 10,
79; D163/98, IRBRD, vol 14, 416 and D13/99, IRBRD, vol 14, 174, the
Board decided to adjust the additional assessment to the rate of 100% of the
tax undercharged.

Appeal allowed in part.

Cases referred to:

D22/90, IRBRD, vol 5, 167
D53/92, IRBRD, vol 7, 446
D7/95, IRBRD, vol 10, 79
D163/98, IRBRD, vol 14, 416
D13/99, IRBRD, vol 14, 174

Kwok Hok Chuen for the Commissioner of Inland Revenue.
Taxpayer in person.
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