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Case No. D15/13

Profits tax — conveyancing of property — whether there was intention to trade at the time of
acquisition — whether ‘badges of trade’ existed — sections 2, 14 and 68 of the Inland Revenue
Ordinance (Chapter 112) (‘IRO’). [Decision in Chinese]

Panel: Chow Wai Shun (chairman), Au Man Yee Teresa and Miu Liong Nelson.

Date of hearing: 17 July 2013.
Date of decision: 17 September 2013.

The Appellant had 2 sons. In 2009, the Appellant purchased Property C which was
still under construction. The Appellant subsequent signed a formal agreement for the
purchase of Property C. The Appellant then mortgaged Property C for a loan in satisfaction
of part of the purchase price and other related expenses of Property C. In 2010, the Appellant
sold Property C as a confirmor. In 2011, the Appellant purchased Property F, and later
completed the transaction. The Commissioner was of the opinion that the sale and purchase
of Property C was a trade in nature, and the profits derived from the sale was assessable with
profits tax.

The Appellant opposed the Commissioner’s assessment.  The Appellant’s
opposition was rejected. The Appellant therefore appealed to the Board. In the hearing, the
Appellant elected not to give evidence on oath, and did not adduce any documentary
evidence.

Held:

1. Trading requires an intention to trade: normally the question to be asked was
whether such intention existed at the time of the acquisition of the asset. Was
it acquired with the intention of disposing of it at a profit, or was it acquired as
a permanent investment? A permanent investment might be sold in order to
acquire another investment thought to be more satisfactory; that did not
involve an operation of trade, whether the first investment was sold at a profit
or at a loss. It was not possible for an asset to be both trading stock and
permanent investment at the same time, nor to possess an indeterminate status
— neither trading stock nor permanent asset. (Lionel Simmons Properties
Limited (in liquidation) and others v Commissioners of Inland Revenue 53
TC 461 considered)
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2. The intention of a Appellant, at the time of acquisition, and at the time when
he held the asset was undoubtedly of very great weight. If the intention was
on the evidence, genuinely held, realistic and realizable, and if all the
circumstances showed that at the time of acquisition of the asset, the
Appellant was investing in it, then the asset would be an investment. The
stated intention of the Appellant could not be decisive and the actual intention
could only be determined upon the whole of the evidence. The burden of
disturbing the assessment rested upon the Appellant. (All Best Wishes
Limited v CIR [1992] 3 HKTC 750 considered)

3. Asingle, one-off transaction could be an adventure in the nature of trade. The
question whether or not there had been an adventure in the nature of trade
depended on all the facts and circumstances of each particular case and
depended on the interaction between the various factors that were present in
any given case. (Marson (H M Inspector of Taxes) v Morton and others 59
TC 381 considered)

4.  The question whether something amounted to the carrying on of a trade or
business was a question of fact and degree to be answered by the fact-finding
body upon consideration of all the circumstances. Its application required the
tribunal of fact to make a value judgment after examining all the
circumstances involved in the activities claimed to be a trade. The intention
to trade was not subjective but objective. It was inferred from all the
circumstances of the case, and to consider whether the *badges of trade’
existed. (Lee Yee Shing v CIR [2008] 3 HKLRD 51 considered)

5. One could not decide whether Property C was a permanent asset simply by the
intention stated by the Appellant. Further, since the Appellant elected not to
give evidence on oath, his statement was also of less probative value. The
Appellant did state in his Grounds of Appeal that ‘he could sell [Property C]
at anytime if he did not like it or it was unsuitable’. Based on these 2 reasons,
it would suffice to find that the Appellant failed to discharge his burden under
section 68(4) of IRO. Alternatively, by considering the evidence adduced, the
stated intention by the Appellant also could not stand.

6.  The Appellant’s conduct was more consistent with an intention to resell. The
short period of time for holding Property C, although not being the only
factor, was a strong badge of trade. The other arguments advanced by the
Appellant were neither here nor there. Considering all the evidence and
arguments of the parties, the Appellant had failed to discharge his burden
under section 68(4) of IRO. The Appellant possessed the intention to resell
for profit when he purchased Property C; the Appellant did not consider
Property C as a permanent asset, nor did he have the intention to own it on a
long term basis.
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Appeal dismissed.
Cases referred to:

Lionel Simmons Properties Limited (in liquidation) and others v Commissioners of
Inland Revenue 53 TC 461

All Best Wishes Limited v CIR [1992] 3 HKTC 750

Marson (H M Inspector of Taxes) v Morton and others 59 TC 381

Lee Yee Shing v CIR [2008] 3 HKLRD 51

Taxpayer in person.

Ong Wai Man Michelle, Chan Siu Ying Shirley and Ng Sui Ling Louisa for the
Commissioner of Inland Revenue.
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Lord Wilberforce 72 Lionel Simmons Properties Limited (in liquidation)
and others v Commissioners of Inland Revenue 53 TC 461 — £ % 7~ »
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* Trading requires an intention to trade: normally the question to be
asked is whether this intention existed at the time of the acquisition
of the asset. Was it acquired with the intention of disposing of it at
a profit, or was it acquired as a permanent investment? Often it is
necessary to ask further questions: a permanent investment may
be sold in order to acquire another investment thought to be more
satisfactory; that does not involve an operation of trade, whether
the first investment is sold at a profit or at a loss ... What | think is
not possible is for an asset to be both trading stock and permanent
investment at the same time, nor to possess an indeterminate
status — neither trading stock nor permanent asset. It must be one
or other ...
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* The intention of the taxpayer, at the time of acquisition, and at the

time when he is holding the asset is undoubtedly of very great
weight. And if the intention is on the evidence, genuinely held,
realistic and realizable, and if all the circumstances show that at
the time of the acquisition of the asset, the taxpayer was investing
in it, then | agree. But as it is a question of fact, no single test can
produce the answer. In particular, the stated intention of the
taxpayer cannot be decisive and the actual intention can only be
determined upon the whole of the evidence. Indeed, decisions upon
a person’s intention are commonplace in the law. It is probably
the most litigated issue of all. It is trite to say that intention can
only be judged by considering the whole of the surrounding
circumstances, including things said and things done. Things said
at the time, before and after, and things done at the time, before
and after. Often it is rightly said that actions speak louder than
words.’
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* Like the Commissioners | have been treated to an extensive
survey of authorities. But as far as | can see there is only one
point which as a matter of law is clear, namely that a single,
one-off transaction can be an adventure in the nature of
trade....

Itis clear that the question whether or not there has been an
adventure in the nature of trade depends on all the facts and
circumstances of each particular case and depends on the
interaction between the various factors that are present in
any given case.’
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* The question whether something amounts to the carrying on
of a trade or business is a question of fact and degree to be
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answered by the fact-finding body upon consideration of all
the circumstances.... No principle of law defines trade. Its
application requires the tribunal of fact to make a value
judgment after examining all the circumstances involved in
the activities claimed to be a trade.”
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* The intention to trade to which Lord Wilberforce referred to
is not subjective but objective: Iswera v Commissioner of
Inland Revenue [1965] 1 WLR 663 at p.668. It is inferred
from all the circumstances of the case, as Mortimer J
pointed out in All Best Wishes Ltd v Commissioner of Inland
Revenue (1992) 3 HKTC 750 at p.771.... However, in cases
where the taxpayer is claiming that a loss is an allowable
deduction because he or she had an intention to resell for
profit or where the taxpayer has made a profit but denies an
intention to resell at the date of acquisition, the tribunal of
fact determines the intention issue objectively by examining
all the circumstances of the case. It examines the
circumstances to see whether the ““badges of trade™ are or
are not present. In substance, it is “the badges of trade”
that are the criteria for determining what Lord Wilberforce

called ““an operation of trade™.
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‘It must be remembered that the burden of disturbing the
assessment rests upon the Appellant.”
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