INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D145/01

Profits tax — whether the sale of a property was trading in nature — depend on the intention
at the time of purchase — necessary to consider all relevant objective factors — economic
strength — the span of time in holding the property — reason for sale — number of property
being held at any one time — the circumstances and facts of the case go against the
contention of the appellant — conflicting explanations given by the appellant — display of
dishonesty and lack of integrity — the appellant’s allegation was misleading — no evidence
could be placed before the Board to substantiate her contention — burden of proof on the
appellant — sections 2(1), 14(1) and 68(4) of the Inland Revenue Ordinance (‘IRO’).
[Decision in Chinese]

Panel: Audrey Eu Yuet Mee SC (chairman), Lawrence Lai Wai Chung and Herbert Tsoi
Hak Kong.

Date of hearing: 27 December 2001.
Date of decision: 24 January 2002.

The appellant appealed against a profits tax assessment arising out of the purchase
and sale of two properties in 1996 and 1997 (‘the Properties’). The appellant was of the
view that the gain from the disposal of the Properties should not be liable to profits tax.

The facts appear sufficiently in the following judgment.

Held:

1. The applicable law was not in dispute. Section 14(1) of the IRO provides that
profits tax shall be charged on every person carrying on a trade, profession or
business in Hong Kong in respect of his assessable profits arising in or
derived from Hong Kong for that year from such trade, profession or business.
Trade includes every trade and manufacture, and every adventure and concern
in the nature of trade.

2. The appellant and Mr B also understand that section 68(4) put the onus of
proving that the assessment appealed against was excessive or incorrect on
the appellant.

3. Whether Property 2 and Property 3 were acquired by the appellant as an
adventure in the nature of trade would depend on the intention of the appellant
at the time when these Properties were purchased. That intention included the
ability of the appellant to perform it. Thus, the economic strength of the
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appellant and her husband was a factor to be considered. Certainly, the span
of time in holding a property and the reason for its sale could be used to
determine whether the relevant intention was consistent with the explanation
tendered by the appellant.

The Board had carefully observed how Mr B testified and had also considered
all the relevant materials in detail.

The Board accepted that it was the common wish of Hong Kong people to
have their own property. At all material times, the appellant and Mr B never
held more than one property. This was a very important factor in the
appellant’s favour and the Board took this into account. Having said that,
purchase and disposal of one property was capable of being regarded as a
speculation or trading activity. Therefore, it was also necessary to consider
all relevant objective factors.

(a) Although Property 1 was offered for sale in January 1996, it was
actually sold on 12 September 1996, just eight days before the appellant
and Mr B purchased Property 2.

(b)  As reiterated by the appellant and Mr B, Mr B did not have a stable
income. Although there was an increase in Mr B’s earnings
subsequently, the burden of having to discharge a monthly mortgage
payment of $15,000 was one of the reasons for selling Property 1.

(c) A majority of the downpayment of Property 2 was derived from a loan.
Although it was not necessary to pay the mortgage repayments in the
first year of purchase, the appellant and Mr B had to make mortgage
repayments in the sum of $19,719.6 per month in the following year.
Such monthly mortgage repayment was indeed higher than that of
Property 1.

(d) Most importantly, when Property 2 was sold in September 1997, the
property market was better than 1996 when it was purchased.

(e) Further, Mr B’s income was higher than that of the previous year.
However, the appellant still asserted that the reason for selling Property
1 was because of ‘the inability to make mortgage repayment and
unstable income’.

(f)  Thus, when they bought Property 2 in September 1996, their ability to
repay monthly mortgage payments was much worse and they were
unable to carry out their intention to reside at Property 2 on a long term
basis.
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7. (a) Mr B mentioned the reason why Property 2 was sold was because the
then prevailing property market was volatile and would subject to
further pricing pressure.

(b) If that was the case, the Board could not understand why the appellant
purchased Property 3 just two days after Property 2 was sold.

(¢)  Furthermore, the appellant did mention that the fear of soaring property
prices was the reason why Property 3 was purchased.

(d) These two versions of the appellant’s contention plainly contradicted
with each other.

8. The Board had also considered the explanation of the appellant and Mr B that
the reason that they sold Property 2 was because Mr B was suspended by his
employer. This explanation was obviously inconsistent with the fact. This
was a serious mistake, which could not have been made inadvertently or due
to the lapse of memory.

9. The Board had also considered that the appellant had, in her re-mortgage
application, falsely declared that she was working in the accounting field
earning $11,000 per month. Mr B explained that was because they were
desperate in acquiring their own property. However, the Board was of the
view that this only evidenced that they would resort to any method
whatsoever even to the extent of deceiving the developer in order to achieve
their purpose. This was a dishonest behaviour.

10. Besides, the appellant and Mr B were dishonest in many aspects. For example,
the appellant alleged that she had asked for a deduction in respect of her rather
huge interest payment in her mortgage. However, upon being questioned, no
evidence could be placed before the Board to substantiate such allegation. In
so far as the alleged interest payment was concerned, there was an element of
misrepresentation.

11. In conclusion, the Board found that Mr B was not a reliable witness and the
evidence provided by the appellant and Mr B was full of exaggeration and
untruthfulness. Therefore, the appellant had failed to discharge the onus of
proving that the amended assessment by the Commissioner of Inland Revenue
was incorrect. The appeal was dismissed.

Appeal dismissed.

Cheung Lai Chun for the Commissioner of Inland Revenue.
Taxpayer in person.
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