INLAND REVENUE BOARD OF REVIEW DECISIONS

Case No. D133/01

Salaries tax — whether gratuity was chargeable to salaries tax — whether long service
payment chargeable to salaries tax — sections 9(1)(a) and 11D(b) of the Inland Revenue
Ordinance (‘IRO’) — whether such lump sum was a compensation for the lost of job —
whether such lump sum was a provision of ‘sweetener’ for early retirement. [Decision in
Chinese]

Panel: Anthony Ho Yiu Wah (chairman), Samuel Chan Yin Sum and Duffy Wong Chun
Nam.

Date of hearing: 16 November 2001.
Date of decision: 9 January 2002.

The taxpayer applied for early retirement on 27 February 1999 for personal reasons.
The said personal reasons of the taxpayer for early retirement was in fact made in
accordance with the request of the company for the needs in the business operation of the
company. Upon the retirement, the taxpayer not only received payments from the provident
fund, but also received a gratuity of $212,000 and one-month payment in lieu of notice.

The taxpayer objected to the additional salaries tax assessment for the year of
assessment 1998/99 and claimed that the gratuity was not chargeable to salaries tax for the
following reasons: (1) Gratuity was a kind of long service payment. It was thereby not
chargeable to tax. (2) The taxpayer received the said sum on 8 June 1999, so it should not
be taxed in the year of assessment 1998/99. (3) The said sum was a gratuity for the 30 years
of service by the taxpayer to the company, so it was not reasonable to be charged to tax and
it should not be chargeable to tax in one year. (4) In view of the demands in the business
operation, the said sum was a compensation provided by the company to the taxpayer for
early retirement before his 60-year-old retirement age.

Held:

1. Based on the facts of the present case, the Board considered that the said sum of
$212,000 was not long service payment provided under the Employment
Ordinance (‘EO’). Firstly, there was no evidence to show that the taxpayer has
fulfilled the requirements as stipulated under the EO for long service payment.
Besides, the money he received from the provident fund of his company has
already set off the long service payment the taxpayer received under the EO.
The company did not have any legal obligation to provide long service payment
to the taxpayer.
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2. The IRO and the EO did not state that long service payment was exempted from
salaries tax. The Inland Revenue Department (‘IRD’) exempted those long
service payments as provided under the EO from salaries tax out of generosity
but such practice of the Department was only limited to the long service
payments provided by the EO.

3. Section 11D(b)(ii) of the IRO clearly stipulated that the said sum ‘deemed to
have accrued to that person on the last day of that employment’. As to the fact of
the present case, the last day of the employment of the taxpayer was 28 February
1999, so the second ground of appeal was dismissed.

4. The IRD agreed that gratuity could be claimed payment in three years. The
Board considered that if such lump sum payment was gratuity, that amount
should be liable to salaries tax under section 9(1)(a) of the IRO.

5. If the taxpayer was able to establish that such lump sum payment was a
compensation for the lost of job, such lump sum payment would then be not an
income derived from the employment and such lump sum payment would
thereby not be chargeable to salaries tax (D79/88, IRBRD, vol 4, 160; D55/93,
IRBRD, vol 8, 395 and D16/95, IRBRD, vol 10, 144 considered).

6. The Board believed that the taxpayer was not voluntary to apply for a retirement.
The taxpayer was forced to have early retirement so as to comply with the
demands in the business operation of the company. The Board considered that
in the commercial world, management would place great emphasis on business
arrangement of the company. If a business restructuring plan was mature and
was ready to be launched, the company would not allow employees to work for
several months longer to reach their normal retirement age. The payment of
compensation or the provision of ‘sweetener’ to the employees so as to achieve a
smooth human resource rearrangement in the commercial world usually
happened. The Board had reason to believe that the lump sum of $212,000
received by the taxpayer was not gratuity. It was instead the ‘compensation’
provided by the company for the lost of the job or the ‘sweetener’ for the consent
of early retirement (D16/95, IRBRD, vol 10, 144 considered).

Appeal allowed.

Cases referred to:
D79/88, IRBRD, vol 4, 160
D55/93, IRBRD, vol 8, 395
D16/95, IRBRD, vol 10, 144

Chan Wai Mi for the Commissioner of Inland Revenue.
Taxpayer in person.
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