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Case No. D13/09

Profits tax — profits obtained from selling property — whether it amounted to business.
[Decision in Chinese]

Appeal —time to lodge appeal — whether notice of appeal lodged out of time — whether
notice of appeal lodged with the Commissioner effective —whether an incomplete notice of
appeal lodged with the Board effective — Inland Revenue Ordinance (‘ IRO’) sections 66(1)
and 66(1A).

Panel: Anthony Ho Yiu Wah (chairman), Andrew SY Li and Pang Siu Yin.

Date of hearing: 28 November 2008.
Date of decision: 22 May 2009.

The appellant executed a contract to purchase property A1 and car parking space
A2, with completion on 25 August 2004 and 6 October 2004 respectively. She sold A1l
together with A2 on 30 November 2004. She claimed that she decided not to move in
because her younger son failed to be accepted by the kindergarten near A1, and it was too
small for her family and her husband’'s parents to move in together. The Deputy
Commissioner confirmed the original assessment that the transaction relating to A1 and A2
amounted to a business, for which profits tax was assessable.

The appellant (by her husband) lodged an unsigned notice of appeal with the Inland
Revenue Department within 1 month after receiving the written determination from the
Deputy Commissioner. She only sent an incomplete notice of appeal to the Board 2 months
after receiving the written determination, and the Board only received the compl ete notice of
appea 2.5 months after the receiving date of the written determination.

Held:

1.  Thetimelimit of 1 month for lodging an appeal under section 66(1) against
the Deputy Commissioner’s written determination is strict. There was no
evidence to show that the appellant was prevented from lodging her appeal
because of any illness or being absent from Hong Kong. The Revenue has
repeatedly explained the appeal procedure to her, and there was no good
reason for her not to follow it correctly. Extension of time to apped is
refused (Cases D11/89, IRBRD, vol 4, 230; D139/00, IRBRD, vol 16, 24;
D2/03, IRBRD, vol 18, 301 and D4/03, IRBRD, vol 18, 318 applied).
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2. The appellant must have been aware that A1 was smaller than the flats that
her family and her husband’ s parents then respectively lived in. Therefore,
the Board disbelieved the appellant’s claim that she sold A1 because when
she took possession of A1, she found it was not large enough. It was also
unbelievable that she planned for her younger son whilst ignored the fact that
her elder son was already studying close to her existing flat. Also, evidence
showed that she put A1 on the market before she completed the purchase.
The length of the leases on the properties her family and her husband’s
parents then lived in did not provide support to her aleged expectation to
moveinto Al. Finaly, there was also no evidenceto prove that the appellant
could have afforded the property on the financial means of her family.

3. Therefore, the appellant failed to discharge her burden to show that she
bought A1 and A2 as her own residence.

Application refused.
Casesreferred to:

D11/89, IRBRD, vol 4, 230
D139/00, IRBRD, vol 16, 24
D2/03, IRBRD, vol 18, 301
D4/03, IRBRD, vol 18, 318
D3/91, IRBRD, vol 5, 537

Taxpayer in person.
Tsui Nin Mei and Chan Tsui Fung for the Commissioner of Inland Revenue.
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