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Case No. D11/10

Profits tax — insurance agent — commission and premium in respect of insurance policies
taken out by agent and his family members — sections 14(1), 16(1), 17(1) and 68(4) of the
Inland Revenue Ordinance (‘IRO’) — Departmental Interpretation and Practice Notes 33.
[Decision in Chinese]

Panel: Anthony So Chun Kung (chairman), Ip Tak Keung and Kelly Wong Yuen Hang.

Dates of hearing: 25 and 26 February 2009.
Date of decision: 25 May 2010.

The Appellant was a self-employed insurance agent and had an agency agreement
with Company B. In order to achieve her targeted sales volume for promotion, she obtained
a loan to pay for the premiums of the insurance policies taken out for herself and her
relatives. The Assessor did not accept the commission so earned not chargeable to profits
tax nor the premiums paid allowable for deductions. The issue before the Board was
whether the commission derived from the said policies were trading receipts; if ‘yes’,
whether the premiums paid were deductible in assessing her profits tax.

Held:

1.  The commission paid by Company B was pursuant to the agency agreement.
The Appellant cannot change its nature. Whether or not the Appellant paid
the premiums of the insurance policies for her relatives is private
arrangement. It did not change the fact that the commission was paid to her
business for her performance under the agency agreement. In accordance
with section 14(1) of IRO, the commission is chargeable to profits tax.

2. Even if the purpose of taking out the insurance policies was to achieve
targeted sales volume, the policies did provide insurance cover for the
assured. The motive of a consumer is not determinative. The premiums paid
for her relatives and herself were not expenses incurred in producing profits
for her insurance agency business and therefore not deductible under the
provisions in section 16(1) of the IRO.

3. Further, premiums paid by the Appellant for her relatives is a private
financial arrangement between the parties. They should be considered
domestic or as private expenses and the premiums were not deductible in
accordance with section 17(1)(a).

279



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

Appeal dismissed.

Cases referred to:
Strong and Company of Romsey Ltd v Woodfield (Surveyor of Taxes)
CIR v Chu Fung Chee

Mallaiea v Drummond (Inspector of Taxes)

Simon Y T Tsao of Messrs Simon Y T Tsao & Co for the taxpayer.
Leung To Shan and Fung Chi Keung for the Commissioner of Inland Revenue.
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‘The Lord Chancellor: “... it does not follow that if a loss is in any sense
connected with the trade, it must always be allowed as a deduction; for it may
be only remotely connected with the trade or it may be connected with
something else quite as much as or even more than with the trade. 1 think only
such losses can be deducted as are connected with it in the sense that they are
really incidental to the trade itself. They cannot be deducted if they are mainly
incidental to some other vocation, or fall on the trader in some character other
than that of trader. The nature of the trade is to be considered.””
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‘Lord Brightman: ““To ascertain whether the money was expended to serve the
purpose of the taxpayer’s business, it is necessary to discover the taxpayer’s
“object’ in making the expenditure: see Morgan v. Tate and Lyle Ltd. [1955]
AC 21 at 37 and 47. As the taxpayer’s object in making the expenditure has to
be found, it inevitably follows that (save in obvious cases which speak for
themselves) the commissioners need to look into the taxpayer’s mind at the
moment when the expenditure is made ...”

“The object of the taxpayer in making the expenditure must be distinguished
from the effect of the expenditure. An expenditure may be made exclusively to
serve the purpose of the business, but it may have a private advantage. The
existence of that private advantage does not necessarily preclude the
exclusivity of the business purposes ...”

*“... of course the taxpayer thought only of the requirement of her profession
when she first bought (as a capital expense) her wardrobe of subdued clothing

291



(2010-11) VOLUME 25 INLAND REVENUE BOARD OF REVIEW DECISIONS

and no doubt, as and when she replaced items or sent them to the laundries or
the cleansers she could if asked, have repeated that she was maintaining her
wardrobe because of these requirements. It is the natural way that anyone
incurring such expenditure would think and speak. But she needed clothes to
travel to work and clothes to wear at work, and think it is inescapable that one
object, thought not a conscious motive, was the provision of the clothing that
she needed as a human being. | reject the notion that the object of a taxpayer is
inevitably limited to the particular conscious motive in mind at the moment of
expenditure. Of course the motive of which the taxpayer is conscious is of vital
significance, but it is not inevitably the only object which the commissioners
are entitled to find to exist ...”””
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